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PROVINCIAL MARKETING LEVIES: INDIRECT TAXATION 
AND FEDERAL POWER 


Bora LASKIN* 


N its discussion in Caron v. The King of the scope and interrelation of 

the plenary federal taxing power and the restricted provincial power of 
direct taxation, the Judicial Committee of the Privy Council referred to 
“the not very probable event of the Parliament of Canada desiring to raise 
money for provincial purposes by indirect taxation. 1 The improbable has 
come to pass in an amendment in 1957 to the federal Agricultural Products 
Marketing Act.? The purpose of this article is to examine the background 
of this unusual piece of federal legislation and to assess the legislation itself. 
The problem which it exemplifies was produced by a confluence of two 
streams of decisions: one, concerned with elaborating the extent of provin- 
cial regulatory authority over economic activity; and the second, concerned 
with elaborating the reach of the provincial taxing power. In dealing with 
these questions, the courts were confronted with schemes of regulation whose 
financial aspects required them to purify their concept of taxation under the 
British North America Act, especially in respect of provincial authority. The 
course of decisions on the meaning of a “tax” forms the immediate back- 
ground of the federal amendment. 


I 


On the broader issue of regulation, it has been clear, at least since the 
Shannon Case if not before, that a provincial legislature may competently 
control intraprovincial transactions in any product or in respect of any 
activity not embraced within federal authority.* Such problems as are raised 
by this proposition touch the exact nature and limits of an intraprovincial 
transaction, having regard to federal power in relation to the regulation of 
trade and commerce. To a large extent these problems were worked out 
negatively in the course of assessing the validity of federal legislation.* The 


*Professor of Law, University of Toronto. 

1[1924] A.C. 999, 1004. Lord Phillimore speaking for the Judicial Committee added: 
“It might then become necessary to consider whether the taxation could be supported, 
because the power to impose it, given by head 3 of s. 91, had not been taken out of the 
general power by the particular provision, or because though not given by head 3, it was 
given as a residual power by the other parts of s. 91.” 

28.C. 1957, c. 15. The text of the amendment, so far as material, is set out below. 

8Shannon v. Lower Mainland Dairy Products Board (The Shannon Case), [1938 
A.C. we and cf. Attorney-General for Canada v. Attorney-General for Alberta, [1916 
1 A.C. 588. 

4This is particularly referable to the line of insurance cases and marketing cases which 
involved the validity or, rather, invalidity of federal legislation. Examples are, as to in- 
surance, Attorney-General for Ontario v. Reciprocal Insurers, [1924] A.C. 328, and In 


1 
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Shannon Case, while involving the validity of provincial legislation, did not 
elaborate what was signified by its conclusion that legislation “to regulate 
particular businesses entirely within the Province . . . is . . . intra vires of the 
Province.”* Its unsophisticated approach was no more than a reiteration of 
the equal want of sophistication shown a little earlier in the Natural Products 
Marketing Act reference.® 

In Lawson v. Interior Tree Fruit and Vegetable Committee of Direction 
(The Lawson Case),’ Duff J. propounded a formula of assessment of the 
limits of provincial regulatory power which was at variance with views he 
held earlier and belied by views he expounded later.* Speaking for the 
majority of the Supreme Court on the validity of provincial marketing 
legislation which embraced within its terms extraprovincial dealing, he 
characterized this as a matter of interprovincial concern, “that is to say, of 
direct, substantial and immediate concern to the receiving province as well 
as to the shipping province.”® This formula, taken in context, could be 
regarded as merely a reflection of the construction of the statute before the 
Court, and not as available for general application. However, the theme 
which it propounded was taken up recently by the Supreme Court in 
Reference re Ontario Farm Products Marketing Act,’® a case which fore- 
shadows in that respect an enlarged appreciation of the federal trade and 
commerce power, and a consequent attenuation of the concept of an intra- 
provincial transaction. This issue is formidable enough in itself to warrant 
separate treatment. It is not of major import for this article. Both the 
Lawson Case and the Ontario Farm Products Marketing Act reference call, | 
however, for further examination here because they also deal directly with 
the taxing issue which is the main burden of the present discussion. 





II 


The provincial taxing power is granted under section 92(2) of the British 
North America Act, 1867, in the following words: “Direct Taxation within 
the Province in order to the raising of a Revenue for Provincial Purposes.” 
An associated head of power is found in section 92(9): “Shop, Saloon, 
Tavern, Auctioneer and other Licences in order to the raising of a Revenue 
for Provincial, Local, or Municipal Purposes.” By contrast, federal power is 


re The Insurance Act of Canada, [1932] A.C. 41; as to marketing, The King v. Eastern 
Terminal Elevator Company, [1925] S.C.R. 434, and Attorney-General for British Colum- 
bia v. Attorney-General for Canada (The Natural Products Marketing Act Case), [1937] 
A.C. 377. Other important cases on this level are In re Board of Commerce Act and The 
Combines and Fair Prices Act, [1922] 1 A.C. 191, and Toronto Electric Commissioners v. 
Snider, [1925] A.C. 396. 

5[1938] A.C. 708, 720. 

t1981 A.C. 377. 

7[1931} S.C.R. 357. 

8Cf. The King v. Eastern Terminal Elevator Company, [1925] S.C.R. 434, and 
Reference re The Natural Products Marketing Act, [1936] S.C.R. 398. 

9[1931] S.C.R. 357, 365. 

10[1957] S.C.R. 198; 7 D.L.R. (2d) 257. 
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PROVINCIAL MARKETING LEVIES 3 


expressed in section 91(3) as authorizing “the raising of Money by any 
Mode or System of Taxation.” A study of applicable case law suggests that 
in the elucidation of the provincial power under section 92(2), the courts 
have been wont to ignore the qualifying words, “in order to the raising of a 
revenue,” much in the same way as they have been prone to ignore the 
qualifying words “in the Province” in the class of subject in section 92(13) 
“Property and Civil Rights in the Province.”™ 

It is appropriate to say that in considering what is “taxation” for con- 
stitutional purposes there can be no necessary guide or controlling view of 
the matter in non-constitutional litigation. Thus, whether a particular exac- 
tion is within the taxation powers given to a municipality should hold little 
significance for determination of an issue touching the validity of a provin- 
cial exaction.’* It may be conceded, as some of the authorities relied on in 
this area state, that compulsion is an essential feature of taxation. It is also 
an essential feature of regulation. Indeed, the courts have used this very 
contrast between taxation and regulation to strike down as regulatory (and 
in that respect beyond its competence) federal legislation which it was 
sought to sustain as an exercise of the federal taxing power.’* It is ironic that 
an inverse use has been made of this contrast to strike down provincial 
legislation as imposing taxation which was indirect, although the legislation 
could just as easily have been sustained as a valid exercise of regulatory 
authority. The wooden style of the decisions in which these results were 
reached, especially by the Judicial Committee, tends to lend credence to the 
suspicion that unconstitutionality was merely the cover for a disapproval of 
policy. 

The prime exhibit for this appraisal is the Judicial Committee’s judgment 
in the Crystal Dairy Case.’* Lord Thankerton’s brief and casual opinion 
can be excused only on the ground that the issues had been so thoroughly 
canvassed below in the British Columbia courts that any extended discussion 
was unnecessary. Such an excuse would not, however, meet the facts, as a 
reading of the judgments in the British Columbia Court of Appeal would 
show.’® The unfortunate part of the Crystal Dairy decision is that it lay 
heavy on the Supreme Court of Canada. That court, understandably, could 
not ignore the Crystal Dairy Case when in 1941 it was faced with a similar 


11Cf. The Board of Commerce Case, su ra, fn. 4; B. Laskin, Canadian Constitutional 
Law: Cases and Text on Distribution of Legislative Power (Toronto, 1951), pp. 281 ff. 

12Thus, for example, Halifax v. Nova Scotia Car Works, Limited, [1914] A.C. 992, 
relied on in Lower Mainland Dairy Products Sales Adjustment Committee v. Crystal 
Dairy, Limited (The Crystal Dairy Case), [1933] A.C. 168, and holding that a statutory 
agreement of exemption from municipal taxation covered an attempted levy on property 
owners to contribute to the cost of sewers, imposed under specified municipal powers, has 
relevance but is limited by the difference between interpreting municipal authority and 
provincial authority. 

138See Attorney-General for Canada v. Attorney-General for Ontario (The Employment 
and Social Insurance Act Case), [1937] A.C. 355, and Reference re Section 16 of the 
Special War Revenue Act, [1942] S.C.R. 429. 

14[1933] A.C. 168. 

15(1932) 45 B.C.R. 191; [1932] 2 D.L.R. 277, affirming 44 B.C.R. 508. 





4 THe Untiversity oF Toronto Law JouRNAL 


problem in Lower Mainland Dairy Products Board v. Turner's Dairy 
Limited.** But it is regrettable that, with appeals abolished at the end of 
1949, it did not see fit to reassess the Crystal Dairy Case when deciding 
Reference re Ontario Farm Products Marketing Act in 1957. There were 
enough case resources to draw on for that purpose.** 

The Crystal Dairy decision depended for its definition of a tax on the 
earlier judgment of the majority of the Supreme Court of Canada in the 
Lawson Case.'* This feature of the Lawson Case was only an alternative 
ground on which the provincial marketing statute there involved was 
declared ultra vires. Duff J., for the majority, held that statutory authority 
to impose levies on marketed products to defray the operating expenses of 
the marketing programme amounted to the imposition of taxation which 
was invalid because indirect. It is proper to say here that the courts have 
been uneven in their treatment of administration or operating levies con- 
nected with regulatory schemes. In some cases they have been regarded as 
charges for services rather than taxes, and in others as taxes but valid 
because direct.’® The holding in the Lawson Case followed from the defini- 
tion of a tax as an exaction (1) enforceable by law; (2) imposed under the 
authority of a legislature; (3) imposed by a public body; and (4) made 
for a public purpose. Nowhere in his catalogue of elements does Duff J. 
advert to that portion of section 92(2) of the British North America Act 
which refers to “the raising of a revenue for provincial purposes.” Perhaps 
this was intended to be covered by his emphasis on “public purpose”; yet 
this intent is difficult to accept in the light of the following characterization 
which he made of the marketing tribunal in the Lawson Case: “When 
such compulsory, not to say dictatorial, powers are vested in such a body 
by the legislature, the purposes for which they are given are conclusively 
presumed to be public purposes.”’”” 

It is a plausible argument that the administration levies amounted to 
revenue for provincial purposes when they came into the hands of the 
statutory marketing tribunal to be expended in public administration. But 
when it is realized that such levies are imposed in the context of and for 
the purpose only of implementing a regulatory scheme and are collected 
only from those caught by the scheme, it is fanciful to divorce them from 
the web of regulation and to give them an independent character as “taxa- 
tion . . . in order to the raising of a revenue.” This was the view of Murphy 
J. sitting at the trial in the Lawson Case: “The true pith and substance 
of the subsection [imposing the levies] is not to raise revenue to be used for 
public or governmental purposes. No evidence was given that any part of 


16[1941] S.C.R. 573. 

1TThere were, for example, the Shannon Case, [1938] A.C. 708, on the issue of regula- 
tion, and the insurance cases (fn. 13, supra) on the issue of taxation. 

18[1931] S.C.R. 357, reversing the British Columbia Court of Appeal which affirmed 
the trial judge, (1930) 42 B.C.R. 493; [1930] 2 W.W.R. 23. 

19See Laskin, op. cit., pp. 526-7. 

20[1931] S.C.R. 357, 363. 
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said levy reached or could reach directly or indirectly the public coffers. It 
seems clear from the wording . . . that it could not. On the other hand said 
subsection . . . shews that such levy is to be used for services rendered to 
the parties by whom it is paid.”** This judgment was affirmed on appeal 
but reversed by Duff J. on this point in the Supreme Court of Canada. It 
is worth noting that when, a little later, the Crystal Dairy litigation origin- 
ated in the British Columbia courts Murphy J. again presided as judge of 
first instance, and on this occasion he held the levies there in question to be 
taxes under the Lawson Case formula (by which he was bound) and also 
that they were indirect.” 

Two kinds of levies were involved in the Crystal Dairy Case—an appor- 
tionment, or equalization, levy and an expenses levy. In this respect the 
situation differed from that in the Lawson Case. The Crystal Dairy Case 
involved legislation which was designed to deal with a congestion in the 
fluid milk market in British Columbia resulting in fluid milk surpluses 
which were either thrown out or turned into manufactured milk products 
for which, however, the returns were less than for fluid milk. To relieve 
this congestion and equalize the returns for both fluid milk and manu- 
factured milk products, statutory authority was given for the establishment 
of adjustment committees which would apportion returns from sales of 
fluid milk and manufactured milk products according to a prescribed 
formula. The prescription called for compulsory returns by farmers or dairy- 
men of milk and manufactured milk products sold or disposed of by them. 
On the basis of these returns an adjustment committee would fix monthly 
the standard prices for the products in question. The committee would 
then take the difference between the total value (at the standard prices) 
of sales of fluid milk and of manufactured milk products, and apportion 
this difference over the whole body of farmers according to the weight of 
fluid milk sold or disposed of by each of them. The sum so apportioned, 
called an adjustment levy, was payable by each farmer to the committee 
which then distributed the total adjustment levies to farmers who sold or 
disposed of manufactured milk products. The legislation did not purport 
to fix prices at which or the quantities in which milk or milk products could 
be sold. 

Murphy J. drew no distinction between the adjustment levies and the 
expenses levies in finding the legislation invalid. The British Columbia Court 
of Appeal disposed of the matter as follows: Macdonald C.J.B.C. accepted 
the Lawson Case conception of taxes in a short judgment which is hardly 
distinguishable in either form or substance from that ultimately delivered 
by the Judicial Committee; two other members of the Court dismissed the 
appeal without giving reasons; McPhillips J.A. stated that he “would have 
been more satisfied to have come to a contrary conclusion but [felt] con- 


2142 B.C.R. 493, 494; [1930] 2 W.W.R. 23, 24. 
22Supra, fn. 15. 
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strained and bound by controlling decisions” to declare the legislation 
invalid ;* and M. A. Macdonald J.A., dissenting in part, declared that 
while it was his opinion that the expenses levy was not a tax he was bound 
to the contrary view by the Lawson Case, but he was satisfied that the 
adjustment levy was merely a legislative arrangement for the pooling of 
receipts and not taxation at all. 

The characterization of the adjustment levies as the product of a regu- 
latory scheme for pooling receipts and distributing them equitably seems 
unexceptionable. This indeed was the argument advanced on appeal to 
the Judicial Committee.** Its rejection below was based on two false analo- 
gies used by Macdonald C.J.B.C., as follows: (1) “I see no real distinction 
between the effects of this Act [the impugned Dairy Products Sales Adjust- 
ment Act, S.B.C. 1929, c. 20] and that of the Workmen’s Compensation 
Act. In the latter there is a Committee authorized to take from the employer 
money with which to compensate workmen for their injuries”; and (2) “I 
think the levy made by the Committee is just as much a tax as the levies 
made by municipal corporations for the purpose of carrying on their busi- 
ness.”’** This second analogy is so far-fetched as to require no answer. The 
first is perhaps less an analogy than a reliance on a statement by Lord Hal- 
dane in his judgment in Workmen’s Compensation Board v. Canadian Paci- 
fic Railway Company.” This statement, abruptly intruded in a judgment 
which was proceeding on another tack, was in these terms: “Nor can it be 
successfully contended that the Province had not a general power to impose 
direct taxation in this form on the respondents if for provincial purposes.”*" 
Thus, workmen’s compensation contributions were at once characterized 
as taxation and at the same time declared to be direct taxes. In giving its 
judgment in the Crystal Dairy Case the Judicial Committee referred to the 
Workmen’s Compensation Board Case as in point on the question whether 
a tax was direct, and contrasted it with the adjustment levies which, re- 
garded as taxes, were declared to be indirect.”* If it be useful to choose 
between sparsities, the Judicial Committee devoted less space to the deter- 
mination of the crucial question whether the adjustment and expenses 
levies were taxes than it did to the question whether they were direct or 
indirect taxes. The tax conclusion was reached by the enumeration of the 
same considerations which Duff J. enumerated in the Lawson Case, and 
without finding any distinction between the adjustment levies and expenses 


levies. It will be recalled that only an expenses levy was involved in the 
Lawson Case. 


2345 B.C.R. 191, 196; [1932] 2 D.L.R. 277, 280. 

24[1933] A.C. 168, 169. 

2545 B.C.R. 191, 194; [1932] 2 D.L.R. 277, 278-9. 

26[1920] A.C. 184. 

27] bid., 190. 

28The test for direct or indirect taxation, save for old and well-known species of taxa- 
tion, is John Stuart Mill’s conception: see Halifax v. Estate of Fairbanks, [1928] A.C. 
117; cf. Bank of Toronto v. Lambe (1887), 12 App. Cas. 575. 
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The Judicial Committee failed in the Crystal Dairy Case, no less than 
did Duff J. in the Lawson Case, to pay any attention to that phrase in 
section 92(2) of the British North America Act reading “in order to the rais- 
ing of a revenue.” There was, of course, no advertence to this phrase in 
the Workmen’s Compensation Board Case; but giving this case the fullest 
benefit of the doubt that the workmen’s compensation contributions were 
taxes, there is still a marked difference between that case and the Crystal 
Dairy situation. The adjustment levies in no real sense reached provincial 
coffers, nor did their disbursement involve any exercise of judgment or 
determination of contested questions of fact or law. The apportionment and 
distribution of the adjustment levy was predetermined by a mathematical 
computation made as part of the process of ascertaining its amount. It is 
hardly worth while, however, to dwell on refinements, significant though 
they may be. Workmen’s compensation is better characterized as a scheme 
of social insurance in which any revenue aspect for a province is purely a 
bookkeeping or accounting matter. On this view, little need be said to 
support the contention that the Crystal Dairy legislation was even further 
removed from taxation and that hence the decision was unfortunate. 

The contention has a solid foundation in another Supreme Court of 
Canada and Judicial Committee decision, known as the Employment and 
Social Insurance Act Case.?* When the Parliament of Canada decided to 
set up an unemployment insurance scheme through compulsory contribu- 
tions to a fund by employers and employees, and with contributions also 
from the federal government, the Supreme Court and the Judicial Com- 
mittee rejected the argument that this was simply the raising of money by 
taxation which was thereafter distributable by the Crown in the right of the 
Dominion as its own property. Instead, it was concluded that Parliament 
had sought to establish a regulatory insurance scheme which was (as a line 
of earlier cases had held) beyond its competence. The so-called taxing 
feature was an integral part of an ultra vires scheme and not the 
pith and substance of the legislation, and fell with it. Neither the majority 
judges of the Supreme Court of Canada nor the Judicial Committee ad- 
verted to the Crystal Dairy Case. The Judicial Committee contented itself 
with an inconclusive paragraph in which it said: 

Whether in such an Act as the present compulsion applied to an employed 
person to make a contribution to an insurance fund out of which he will receive 
benefit for a period proportionate to the number of his contributions is in 
fact taxation it is not necessary finally to decide. It might seem difficult to 
discern how it differs from a form of compulsory insurance, or what the 
difference is between a statutory obligation to pay insurance premiums to the 
State or to an insurance company. But assuming that the Dominion has col- 


lected by means of taxation a fund, it by no means follows that any legislation 
which disposes of it is necessarily within Dominion competence.*® 
2%Attorney-General for Canada v. Attorney-General for Ontario, [1936] S.C.R. 427, 


affirmed [1937] A.C. 355. 
80[1937] A.C. 355, 366. 
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Reference to the Crystal Dairy Case or not, it seems a fairly arguable propo- 
sition that if the so-called taxing feature in the Employment and Social 
Insurance Act Case was subsidiary to a regulatory insurance scheme, this 
was no less true in the Workmen’s Compensation Board Case and eminently 
so in the Crystal Dairy situation.” 

This argument leads me to emphasize a fundamental point—one basic 
to every constitutional determination—which was completely ignored by 
the courts in deciding the Crystal Dairy Case. Whether legislation of a 
province is within any of the powers granted by section 92 depends on what 
the legislation is “in relation to,” on what is the “matter” of the legislation, 
its pith and substance, or its aspect.*? If this issue had been put and con- 
sidered, as it should have been put and considered, there could be no pre- 
tence that the Dairy Products Sales Adjustment Act was legislation in rela- 
tion to taxation. Clearly, it would have to be characterized in the same 
way as the marketing legislation in the Shannon Case was characterized, 
that is, as legislation in relation to property and civil rights in the province 
under section 92(13).** It is pertinent to notice that licence fees imposed 
under the legislation in the Shannon Case were held there to be validly 
imposed, whether to defray the cost of administration or to increase the 
general funds of the province or for both purposes, because the court 
could find a basis for sustaining them without relying on section 92(2). This 
basis was the licensing power under section 92(9) but, additionally, it 
was held that the fees were supportable as exactions for services rendered 
by the province or its instrumentalities under section 92(13) and section 
92(16).™* 

In the light of all this, it is difficult to point to any Judicial Committee 
judgment that is a better illustration of the tail wagging the dog than its 
Crystal Dairy decision. And it is hard to comprehend, save in terms of its 
then state of captivity, how the Supreme Court of Canada could have 
docilely applied that case to determine the outcome of the Turner’s Dairy 
Case when the Shannon judgment had intervened in the meantime. Harder 
still it is to appreciate the solemn reliance on the Crystal Dairy Case in the 
fairly recent Reference re Ontario Farm Products Marketing Act. 

The Turner's Dairy Case’ may be regarded as a second attempt by 
British Columbia to get judicial approval of a regulatory scheme involving 
as a feature an equalization of returns to abate what, in the government’s 
opinion, was a continuing imbalance in the production and marketing of 


31See the dissenting judgment of Duff C.J. in the Employment and Social Insurance 
Act Case, [1936] S.C.R. 427, where he quoted the Crystal Dairy Case. 
82The point is made forcibly in Gold Seal Limited v. Dominion Express Company and 
Attorney-General for Alberta (1921), 62 S.C.R. 424. 
, perhaps, characterized as coming within section 92(16): see Rand J. in Refer- 
ence re Ontario Farm Products Marketing Act, [1957] S.C.R. 198 at p. 212; 7 D.L.R. 
(2d) 257 at p. 271. 
34[1938] AC. 708, 721-2. 
35[1941] S.C.R. 573. 
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milk and milk products. The legislation in this case, unlike that in the 
Crystal Dairy Case, gave price-fixing powers and authorized the establish- 
ment of a regulatory board and also of a marketing agency through which 
milk might be sold. While the legislation as such was upheld in the Shannon 
Case, the milk marketing scheme promulgated thereunder came under 
attack in the Turner’s Dairy Case. The scheme operated through a dairy 
products board which by a series of orders regulated the marketing of milk 
through an exclusive marketing agency. The price payable by the marketing 
agency to producers of fluid milk was fixed as was the selling price as be- 
tween marketing agency and dairy. No price was fixed to ultimate con- 
sumers. The marketing agency purchased from each farmer monthly a cer- 
tain amount of milk equal to his “base,” which was his average monthly 
production over a prescribed period. The proportion of the total “bases” 
sold in the fluid milk market (at the fixed price to dairies) determined 
the “quota” (or percentage of his base) according to which each farmer 
was paid at the fixed price for fluid milk. How much of a farmer’s base was 
actually sold was immaterial so far as this payment was concerned. If more 
of his base was sold than the quota percentage, he was paid for the excess 
according to the lower manufactured milk products market price. The 
surplus was used for the purpose of equalizing returns to those farmers 
whose quota percentage exceeded the amount of their base actually sold. 
The trial judge and the majority of the British Columbia Court of 
Appeal proceeded on the premise that any scheme for equalization of 
returns involved taxation; and to sustain this premise the orders through 
which the scheme of regulation was administered were regarded as colour- 
able devices to escape the Crystal Dairy Case.** O’Halloran J.A., speaking 
for the majority on appeal, appreciated the necessity to talk in terms of the 
“pith and substance” of the impugned orders. But the determination that 
the orders were designed to effect equalization of returns carried with it 
automatic invalidity in view of the basic premise. This premise was 
challenged, and in my view, convincingly, by one of the bitterest dissents 
in reported Canadian case law. It was true, as the majority pointed out, that 
what was done in the legislation and orders that were reviewed in the 
Turner's Dairy Case was done with a view to escape the killing effect of the 
Crystal Dairy Case. There is, however, no constitutional impropriety in this 
practice.** The tighter control on marketing of milk effected by setting up 
an exclusive marketing agency under a regime of fixed prices could not con- 
ceal the feature of equalization of returns that was condemned in the 
Crystal Dairy Case. But the system of marketing ought at least to have made 
it evident that the balancing of receipts among the regulated farmers was 
merely an incident in a price-fixing scheme whose basic purpose was to 


3656 B.C.R. 103; [1941] 2 D.L.R. 279. 


37See, “A Note on Constitutional Interpretation” (1943), 5 University of Toronto Law 
Journal 171. 
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settle the recurrent disorders in the fluid milk market. That it was open to a 
provincial legislature to regulate marketing of natural products through 
such a scheme was implicit if not explicit in the Shannon Case. Despite this, 
the Supreme Court of Canada in the Turner’s Dairy Case rubber-stamped 
the views held below by concluding that the regulatory board had abused its 
delegated powers and, in any event, had purported to do what the provincial 
legislature itself could not authorize, namely, to impose indirect taxation. 
Two passages from the dissenting view of Macdonald C.J.B.C. in the British 
Columbia Court of Appeal are apt at this point: ** 


The orders are not objectionable in form—that appears to be conceded— 
nor would I add in substance; they are authorized and relate to subjects within 
Provincial powers: on their face as the trial judge intimates they are plain. But 
the “face,” we are told, is really a mask: remove the mask and an indirect tax is 
revealed but not to the naked eye; it is said to be revealed . . . by, I fear, a 
process of fallacious reasoning. We cannot find anywhere in the orders or 
elsewhere indicia of taxation. . . . 

Briefly there are two markets for milk, the fluid market referred to, and the 
market for manufactured products, the former more lucrative. All producers 
strive to sell their milk in the best market; the result is apparent; prices for 
the producers in a buyers’ market thus created are depressed. The principle of 
the Act is that demoralization of prices for all producers, for the present “haves” 
as well as for the “have-nots” will eventually ensue if all are permitted without 
regulation, to compete in the fluid milk market: the consumer possibly might 
benefit unless disorderly marketing would lead to abuses detrimental even to 
his interests; it is however said to be detrimental to the producers. Unless all 
the producers are protected in securing a fair return every one suffers: that 
is the view of the Legislature. We are not concerned with whether or not that 
view is sound: it is not out concern: I only refer to it because respondents’ 
counsel vigorously condemned it, and made free use of epithets not without 
advantage, because I fear they assisted, in shaping in the minds of able judges 
the idea of colourability. 


The latest judgment of the Supreme Court of Canada on the validity of 
provincial marketing legislation, authorizing administration levies and 
equalization of returns, is Reference re Ontario Farm Products Marketing 
Act. It provided an opportunity to resolve the obvious incompatibility of 
the Crystal Dairy Case and the Shannon Case—an obvious incompatibility, 
if the cases are both treated as concerned with marketing regulation. This 
was clearly perceived by Rand J. who, in referring to the Crystal Dairy 
Case, remarked that “the reasons of Lord Thankerton contain no reference 
to trade regulation: the statute is dealt with as one providing taxation to 
enable an equalization of price return.’’*® The Supreme Court did not push 
this opportunity to its full. It is a permissible conclusion that it refused to 
extend the possible scope of the Crystal Dairy Case and rejected the 


3856 B.C.R. 103, 113, 118; [1941] 2 D.L.R. 279, 287, 291. The dissenting Macdonald 
C.J. here is not he who gave the “majority” judgment of the Court in the Crystal Dairy 
Case, but rather the M. A. Macdonald J.A. (as he then was) who dissented in part in that 


case. 
39[1957] S.C.R. 198, 217, 7 D.L.R. (2d) 257, 276. 
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view of the Lawson Case on administration or operating levies. But on the 
straight issue of equalization of returns among producers the Supreme Court 
adhered to the Crystal Dairy Case. 

The questions submitted to the Supreme Court involved, inter alia, the 
following issues germane to the subject of this article, issues predicated on the 
assumption that the Ontario Farm Products Marketing Act applied only 
to intraprovincial transactions. First, was section 3(1)(l) of the Act valid 
in empowering the Farm Products Marketing Board to authorize a market- 
ing agency, acting under an approved scheme, to pool all receipts from the 
sale of a regulated product and, “after deducting all necessary and proper 
disbursements and expenses,” to distribute the proceeds in such manner that 
each person receives a share of the total proceeds in relation to the amount, 
variety, size, grade, and class of the regulated product delivered by him?*® 
Second, is it a valid grant of legislative power or a valid exercise of power 
conferred by delegation, to provide for a service charge, payable to the 
exclusive marketing agency for its administration of a marketing scheme, 
when such charge is fixed at a certain sum on each marketed product? 
Third, may a licence fee be validly imposed upon a grower at a specified 
rate for prescribed quantities of his product sold to a processor, or at a speci- 
fied percentage of the total sale price due from the processor for a prescribed 
quantity? Fourth, would it be within provincial competence to authorize a 
local marketing board to use licence fees (a) to pay its operating expenses, 
or (b) to cover any losses incurred in marketing the surplus of a regulated 
product, or (c) to equalize or adjust returns received by producers? 

The Supreme Court had little difficulty, on the basis of the Shannon Case, 
in upholding the validity of service charges (even though measured by 
quantities sold) and also the validity of licence fees, whether used for 
regulation or for revenue or for defraying the operating expenses of market- 
ing tribunals. The suggested application of the Crystal Dairy doctrine was 
rejected, and equally the Court must be taken to have negated the Lawson 
Case view of an administration levy as a tax which, applied to a product 
passing in trade, was necessarily indirect. The administration levies failed 
of effect in the Crystal Dairy Case because the Judicial Committee regarded 
them as merely ancillary to or dependent upon the adjustment levies. As 
for the Lawson Case in which administration levies alone were involved, 
Fauteux J. referred to it in the Farm Products Marketing Act reference in 
these terms: “.. . it must be noted that the views therein expressed must 


49Section 3(1) (1) of the Act which is referred to frequently below reads as follows: 
“3(1) The Board may... (/) authorize any marketing agency appointed under a 
scheme to conduct a pool or pools for the distribution of all moneys received from the sale 
of the regulated product and requiring any such marketing agency, after deducting all 
necessary and proper disbursements and expenses, to distribute the proceeds of sale in such 
manner that each person receives a share of the total proceeds in relation to the amount, 
variety, size, grade and class of the regulated product delivered by him and to make an 
initial payment on delivery of the product and subsequent payments until the total net 
proceeds are distributed.” 
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now be read in the light of those stated by the Judicial Committee in the 
Shannon case.””** 

In dealing with the constitutional significance of section 3(1)(/), the 
Supreme Court had to resolve a preliminary question of its construction, a 
question forced upon it by the argument that the statutory provision 
elaborated a formula by which equalization of returns could be effected. 
With only Cartwright J. dissenting, the Court concluded that as a market- 
ing device the pooling plan was unobjectionable. It is instructive, however, 
to note the different ways in which the majority expressed this conclusion. 
Kerwin C.J.C. contented himself with affirming the validity of section 
3(1) (2) based on his analysis of it as limited to intraprovincial transactions. 
Fauteux J., with whom Taschereau and Abbott JJ. agreed, construed the 
challenged clause as involving not solely the pooling of returns “but a 
pooling of products aimed at more advantageous marketing and, hence, 
returns: each producer remaining entitled to receive out of the total returns 
—all necessary and proper disbursements and expenses being deducted— 
his share according to the amount, variety, size, grade and class of the 
product he pooled with the other producers.’’** It is a pertinent question 
whether the position of the local marketing board here—acting more or less 
as a conduit—is any different from that occupied in the Turner’s Dairy Case 
by the exclusive selling agency which was so severely criticized and chal- 
lenged as a sham in that case.** Fauteux J. was certainly aware of this possi- 
bility. For him, however, the necessary deductions were service charges 
in a marketing scheme designed to bring better returns to producers as a 
whole than might be achieved by individual marketing. (Locke J., with 
whom Nolan J. concurred, pointed out, on this phase of the matter, that 
there was no taxation involved here merely because one producer might, if 
left alone, have obtained better prices than he would get under the compul- 
sory scheme or because another might, if left alone, get less. )** And Fauteux 
J. appraised the legislation before him on a more total consideration of its 
purpose than the narrow segregationist view taken in the Crystal Dairy 
Case; he said: 


The object of the compulsory equalization and compulsory deduction is not 
here the same as in the Crystal Dairy and Turner’s Dairy cases. In its normal 
operation, and this under the authorities is the test, the Act, in pith and sub- 
stance, does not contemplate that one producer or one class of producers 
should contribute part of his or its returns to another producer or class of 
producers.*® 


This appears to be the view of the problem taken by Locke J. 


41/1957] S.C.R. 198, 253; 7 D.L.R. (2d) 257, 309. 
427 bid., 252; 308. 
43Especially in the British Columbia Court of Appeal: 56 B.C.R. 103; [1941] 2 D.L.R. 


279. 
<slios7 S.C.R. 198, 231; 7 D.L.R. (2d) 257, 289. 
45(1957] S.C.R. 198, 252; 7 D.L.R. (2d) 257, 308. 
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It is in the conrasting views of Rand J. and Cartwright J. that the constitu- 
tional rather than the constructional problem of section 3(1) (/) is brought 
into sharp relief. Rand J.’s assessment is set out in a concise paragraph 
whose principle amounts to a rejection of both the Crystal Dairy and 
Turner's Dairy cases, but one is left in doubt by his application of the 
Crystal Dairy Case to the direct issue of equalization or adjustment of re- 
turns raised in one of the referred questions. The learned judge expressed 
himself as follows on section 3(1) (l): 


Co-operative disposal may take different forms: it may be that of an exclusive 
local marketing by an agency, either as owner or agent, by which the products 
are disposed of and the returns equalized, a form, I should say, within the 
authority of the Province; or, in the interest of convenience and economy, the 
producers, as contemplated by the Act here, would make their own sales with 
all moneys made returnable to the agency, for the recovery of which it may 
bring suit, and by it equalized and distributed. Since prices can be fixed by 
the agency, at the point of collecting them the result in both forms becomes 
the same, and I cannot see any jurisdictional difference between the equaliza- 
tion in the two cases. The exclusion of such an ordinary device of co-operative 
marketing from Provincial power would be a curtailment which I cannot think 
warranted. As it appears elsewhere in these reasons, indirect taxation is not, 
under a licensing scheme, a disqualifying factor and in co-operative marketing 
the essential condition of indirect taxation, the general tendency to pass the 
tax on to another, is excluded.*® 


Are we being told that forced co-operative disposal of products is permis- 
sible, so long as there is no express reference to equalization of returns, 
even though such disposal through a marketing agency, acting either as 
owner or agent in disposing of the products, or as collecting agent for pro- 
ducers selling on their own, is accompanied by equalization of returns in 
the realization or distribution of the proceeds? Is this merely a way of 
saying that the statutory marketing scheme is not in pith and substance in 
relation to taxation, albeit that equalization of returns is a permitted 
administrative feature of the scheme? On any reasonable inference from 
the language used, the answer must be “yes.” If there is any distinction from 
the Crystal Dairy Case, it can only lie in the fact that there a line was 
drawn between returns for fluid milk and those for manufactured milk 
products while in the case before him Rand J. was dealing with the 
undifferentiated marketing of a regulated product. Cartwright J., in his 
dissent, did not regard this as a significant distinction nor did he, on his 
analysis of the operation of the legislation (which was similar to, although 
more elaborate than, that of Rand J.), indicate that any different view of 
pith and substance was involved to warrant rejection of the Crystal Dairy 
Case. Even if one were not to quarrel with his view that the legislation before 
him was not really distinguishable from that declared invalid in the Crystal 
Dairy Case, it is surely legitimate to ask, in view of the abolition of appeals 


46 bid., 214; 273. 
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to the Judicial Committee of the Privy Council, whether the Crystal Dairy 
decision is one which the Supreme Court would have given if the case had 
come before it as a final court. Repetition may be risked to emphasize the 
complete absence of any view of marketing regulation in the Crystal Dairy 
Case and the adoption of a tax conclusion without consideration of the 
qualifying words “in order to the raising of a revenue” in section 92(2) 
of the British North America Act. 

Since the Supreme Court, apart from Rand and Cartwright JJ., did not 
regard section 3(1)(/) of the challenged Ontario Act as involving 
equalization of returns in the Crystal Dairy sense of one producer contri- 
buting to another, that particular issue was presented only in that question 
on the reference which asked if a local marketing board could be authorized 
to use licence fees to cover losses incurred by it in marketing the surplus of a 
regulated product or to equalize or adjust returns received by producers. 
The question was based on a proposed amendment to the Farm Products 
Marketing Act dealing in the main with authority of a local market- 
ing board to deal with the “surplus” of a regulated product. Despite 
differences among the members of the Court as to the construction of 
the proposed amendment, they were unanimous in concluding that (save 
for use of licence fees to pay operating expenses) it was ultra vires under the 
Crystal Dairy doctrine.** 

Rand J., with whom Kerwin C.J.C. concurred on this point, construed 
the proposed amendment as dealing with the surplus of a regulated product 
in the sense of that remaining in a producer’s hands after the local market is 
satisfied, and as providing only for a voluntary sale and purchase between 
the producer and local marketing board to which the statute thereafter 
becomes applicable as importing contract terms. On this construction, 
licence fees to pay the board’s expenses or to cover losses or to equalize or 
adjust returns would be merely incidents of a consensual arrangement. 
Rand J. went on, however, to say that it would offend the Crystal 
Dairy Case if fees were imposed on all producers of a regulated product 


47The amendment proposed was in the following terms: 

“Subsection (1) of Section 7 of The Farm Products Marketing Act as amended by 
Section 4 of The Farm Products Marketing Amendment Act, 1951, Section 6 of The 
Farm Products Marketing Amendment Act, 1954 and Section 7 of The Farm Products 
Marketing Act, 1955 is amended by adding thereto the following paragraph: 

““(ss) authorizing a local board 

“(i) to inquire into and determine the amount of surplus of a regulated product, 

“(ii) to purchase or otherwise acquire the whole or such part of such surplus of a 
regulated product as the marketing agency may determine, 

“(iii) to market any surplus of a regulated product so purchased or acquired, 

“(iv) to require processors who receive the regulated product from producers to deduct 
from the moneys payable to the producers any licence fees payable by the pro- 
ducer to the local board and to remit such licence fees to the local board, 

““(v) to use such licence fees to pay the expenses of the local board and the losses, if 
any, incurred in the marketing of the surplus of the regulated product and to set 
aside reserves against possible losses in marketing the surplus of the regulated 
product, 

“(vi) to use such licence fees to equalize or adjust returns received by producers of the 
regulated product. 
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to equalize returns received for the surplus with those received for the 
product generally.** This would be adding the returns from the surplus 
to the equalization which he had held to be valid in co-operative disposition. 
Why this should be invalid, if equalization under co-operative disposition 
was not, is hard to see except in terms of respect for the Crystal Dairy Case 
where the marketing is in fact bifurcated. 

Locke J. dealt with the proposed amendment in the following terms: 


On the assumption that the producer sells his own product on the market, a 
licence designed to raise moneys not merely for the expenses of the Board but 
to cover losses incurred by it in its market operations or to equalize or adjust 
returns received by all the producers would, in my opinion, be ultra vires. 
So-called licence fees or charges imposed for this purpose would, in my opinion, 
be taxes the nature of which could not be distinguished from the adjustment 
levies referred to in the Crystal Dairy case. . . .* 


The assumption which he makes is important. If a producer is required, 
in the course of voluntary selling to a purchaser of his choice, to pay charges 
to a marketing board for the purposes indicated, the legislation goes beyond 
that involved in the Crystal Dairy Case; there was no provision in the 
legislation in the latter case for covering the marketing board’s losses. While 
this feature may suggest the raising of revenue for a public purpose, and 
hence to amount to taxation which could be regarded as indirect, it is 
still in the context of a regulatory scheme. Locke J.’s views have, however, 
another significance because if regard is had to the assumption on which 
he proceeds here and to the answer he gave to the question based on 
section 3(1)(l), it may be concluded that if producers were not free to 
market their own products but were put under a regime of compulsory 
marketing there would be no constitutional objection by Locke J. to 
equalization of returns as an incident of the scheme. It may be, however, 
that this is too far-reaching an interpretation of the learned judge’s views. 

It could be expected from what has gone before that the position of 
Cartwright J. would be much more unqualified. His opinion on section 
3(1) (2), already referred to, would have been reversed had he concluded 
that the proposed amendment could validly authorize a marketing board 
to make up its losses by licence fees on all producers or by equalizing the 
returns received by the producers. Here, as there, he invoked the Crystal 
Dairy decision, again without questioning its principle.®® Fauteux J., with 
Taschereau and Abbott JJ. concurring, had taken a different view of 
section 3(1)(/) as already noted, but on the validity of the proposed 
amendment he stated, very briefly, that so far as the use of licence fees was 
authorized to make some form of equalization payment, it was an incompe- 
tent provision in view of the Crystal Dairy and Turner’s Dairy cases.™ 

48[1957] S.C.R. 198, 215; D.L.R. (2d) 257, 274. 

497 bid., 238; 295. 


50] bid., 247; 303. 
51] bid., 261; 316. 
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It is regrettable that he did not choose to explore either the propriety or 
applicability of these cases in so far as they characterized marketing legisla- 
tion as taxing measures which imposed indirect taxes. 

The Crystal Dairy doctrine was shaken but not upset in Reference re 
Ontario Farm Products Marketing Act. From one point of view it is 
arguable that the Supreme Court divided equally on the applicability of the 
doctrine to compulsory marketing through an exclusive agency. One could 
range the views of Rand J. (Kerwin C.J.C. concurring) and of Locke J. 
(Nolan J. concurring) as interpreted herein, against the views of Cartwright 
J. and Fauteux J. (Taschereau and Abbott JJ. concurring). The division 
would, however, be only under a particular statutory formulation, leaving 
the Court united on the view that equalization of returns under provincial 
marketing legislation may generally be ultra vires. 


Ill 


It is unique to find resort to federal legislation to cure a deficiency in 
desired provincial legislative power. Delegation is, of course, prohibited in 
so far as it might involve exchange of powers between Parliament and a 
provincial legislature.** On the other hand, delegation of executive or 
administrative power (involving even rule-making) by Parliament to a 
provincial agency has been held to be constitutionally permissible. Acting 
on this line of authority, the Parliament of Canada amended its Agricultural 
Products Marketing Act to enable provincial marketing agencies to impose 
equalization levies, thus providing for the provinces an escape from the 
Crystal Dairy doctrine. The amended Act reads in its material parts as 
follows: 


Whereas it is desirable to improve the methods and practices of marketing 
agricultural products of Canada; and whereas the legislatures of several of 
the provinces have enacted legislation respecting the marketing of agricultural 
products locally within the province; and whereas it is desirable to co-operate 
with the provinces and to enact a measure respecting the marketing of agricul- 
tural products in interprovincial and export trade; and whereas it is desirable 
to facilitate such marketing by authorizing the imposition of levies or charges 
for the equalization or adjustment among producers of the moneys realized 
from the marketing of the products: Therefore Her Majesty, by and with 
the advice and consent of the Senate and House of Commons of Canada, 
enacts as follows... 

2. (1) The Governor in Council may by order grant authority to any board 
or agency authorized under the law of any province to exercise powers of 
regulation in relation to the marketing of any agricultural product locally within 
the province, to regulate the marketing of such agricultural product in inter- 


52Cf. Attorney-General of Nova Scotia v. Attorney-General of Canada, [1951] S.C.R. 
31; [1950] 4 D.L.R. 369. 

58Prince Edward Island Potato Marketing Board v. H. B. Willis Incorporated, [1952] 
2 S.C.R. 392; [1952] 4 D.L.R. 146. 
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provincial and export trade and for such purposes to exercise all or any powers 
like the powers exercisable by such board or agency in relation to the market- 
ing of such agricultural product locally within the province. 

(2) The Governor in Council may by order grant to any board or agency 
mentioned in subsection (1) authority, 

(a) in relation to the powers granted to such board or agency under the 
laws of any province with respect to the marketing of any agricultural 
product locally within the province, and 

(6) in relation to the powers that may be granted to such board or agency 
under this Act with respect to the marketing of any agricultural 
product in interprovincial and export trade, 

to fix, impose and collect levies or charges from persons engaged in the produc- 
tion or marketing of the whole or any part of any agricultural product and 
for such purpose to classify such persons into groups and fix the levies or 
charges payable by the members of the different groups in different amounts, 
to use such levies or charges for the purposes of such board or agency, including 
the creation of reserves, and the payment of expenses and losses resulting from 
the sale or disposal of any such agricultural product, and the equalization or 
adjustment among producers of any agricultural product of moneys realized 
from the sale thereof during such period or periods of time as the beard or 
agency may determine. 


(3) The Governor in Council may by order revoke any authority granted 
under this section.** 


Two questions present themselves in respect of this legislation. First, was 
it really necessary? Second, is it valid? The answer to its necessity, premising 
the continued desirability of a provincial policy of equalization or adjust- 
ment of returns, may be said to be evident from the course of the case law. 
I have suggested why I think the case law, and especially the Crystal Dairy 
Case, should be reconsidered. Some additional force is given to my position 
by the recent judgment of the Supreme Court in Murphy v. Canadian 
Pacific Railway Company and Attorney-General of Canada.™ That case 
concerned the validity of the Canadian Wheat Board Act, a federal statute 
governing the marketing of wheat in interprovincial and foreign trade and 
reposing exclusive authority in the Canadian Wheat Board (except as 
might be permitted by regulation) to engage in that trade. This authority 
was reinforced by extending the Board’s power to the control of grain 
deliveries to elevators and to railways. The Act contemplated use by the 
Board of a permit book system for grain producers in which entries were 
made of grain dispositions and the Board was entitled to fix quotas of grain 
deliveries by growers or producers. Under the Act the Board buys grain 
at a price fixed from time to time in concert with the government, and the 
grain so acquired is pooled by the Board for sale. Initial payments are made 
to producers, and they are also given participation certificates entitling them 
to share in any excess realized by the Board over and above its payments 


54$.C. 1956-7, c. 15. 


55[1958] S.C.R. 626; 15 D.L.R. (2d) 145; affirming 4 D.L.R. (2d) 443 (Man. C.A.) 
which affirmed | D.L.R. (2d) 197 (Man. K.B.). 
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and after deducting its operating costs and other authorized deductions. 
These include contributions to a pension fund for employees of the Board 
and expenses of members of an advisory committee whose establishment is 
provided by the Act. What the Act does in substance is to establish the 
Board as exclusive buyer and seller of wheat in interprovincial and export 
trade under a system of pooling, with provision for equalization of returns 
according to grade and quantity after making certain authorized deductions. 
No doubt, the Board’s operations may be unprofitable in which case there 
will be no returns beyond authorized price payments less deductible expenses. 

The scheme established by this federal enactment bears comparison with 
that considered in the Turner’s Dairy Case. There is no greater, and no 
lesser, reason to characterize the Canadian Wheat Board as a “sham” than 
the statutory provincial tribunal which was so excoriated in the British 
Columbia appeal. Even if, in the latter case, this was merely a lever for 
giving effect to the indirect taxation argument, what of the deductible 
charges in the Murphy Case? True enough, no issue of direct or indirect 
taxation exists in relation to federal taxing power. But it was alleged in the 
Murphy Case that the authorized exactions offended section 121 of the 
British North America Act which provides for “free” interprovincial trade. 
The allegation has a double significance if the term “free” is interpreted, 
as it has been, to mean free of taxes or customs duties.’ It involves con- 
sideration of the question whether a tax or customs duty has been imposed 
and, if so, whether this is of the pith and substance of the legislation. In the 
Murphy Case the Supreme Court decided that there was no violation of 
section 121 and that the challenged legislation was validly enacted under 
section 91(2) of the British North America Act.°® The majority judgment 
of Locke J. (as well as the judgments in the Manitoba courts in which the 
case originated ) indicated that no tax or customs duty was imposed through 
the deduction of the Board’s authorized handling charges. An alternative 
construction of the judgment is open (and it was a point taken also in the 
Manitoba Court of Appeal) that even if there were a tax, it was not one 
within section 121. 

It appears to the writer eminently arguable that the same conclusions were 
open in the Crystal Dairy and Turner’s Dairy cases: no tax was imposed 
under the legislation in those cases, and even if the exactions could be re- 
garded as taxes, they were not taxes within section 92(2) of the British 
North America Act. These contentions are not affected by the wider view 
of section 121 taken by Rand J. in his concurring judgment in the Murphy 

56Section 121 of the British North America Act reads as follows: “All articles of the 
growth, produce or manufacture of any one of the Provinces shall, from and after the 
Union, be admitted free into each of the other Provinces.” 

57See Gold Seal Limited v. Dominion Express Company and Attorney-General for 
Alberta (1921), 62 S.C.R. 424; Atlantic Smoke Shops Limited v. Conlon, [1941] S.C.R. 


670, affirmed on this point, [1943] A.C. 550. 


58Section 91(2) permits legislation in relation to “the regulation of trade and 
commerce.” 
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Case. In his view, section 121 reached beyond taxation or customs duties as 
such; he expressed himself as follows: 


“Free”, in s. 121, means without impediment related to the traversing of a 
provincial boundary. If, for example, Parliament attempted to equalize the 
competitive position of a local grower of grain in British Columbia with that of 
one in Saskatchewan by imposing a charge on the shipment from the latter 
representing the difference in production costs, its validity would call for critical 
examination. That result would seem also to follow if Parliament, for the same 
purpose, purported to fix the price at which grain grown in Saskatchewan could 
be sold in or for delivery in British Columbia. But burdens for equalizing 
competition in that manner differ basically from charges for services rendered 
in an administration of commodity distribution. The latter are items in selling 
costs and can be challenged only if the scheme itself is challengeable.™ 


It remains to be seen whether this foreshadows a possible limitation on 
federal authority, although exerted in relation to interprovincial and export 
trade, to equalize returns among producers in the interprovincial market. 
At all events, section 121 is a special provision operating on the provinces no 
less than on the Dominion, and can have no application to intraprovincial 
regulation, or to extraprovincial regulation unrelated “to the traversing of a 
provincial boundary.” This view is evident in the Murphy Case. One cannot 
conceive that a pooling arrangement for disposition of a regulated product 
with provision for equalization of returns among producers, irrespective of 
the province of production, would fall within section 121 simply because 
there might be differences in actual deductions by reason of geographical 
and other marketing considerations or because, by reason of differences in 
their production costs or methods, the imposition of different handling 
charges would adversely affect the competitive position of some of the 
producers. The constitutionality of a compulsory marketing scheme, whether 
it be a federal or a provincial one, and which in the aspect of its interpro- 
vincial and export character or intraprovincial character, as the case may be, 
is clearly valid, ought not, surely, to be affected by a sidewind based on a 
rather extravagant preoccupation with an ancillary element of the scheme. 

There remains for consideration the validity of the amendment to the 
Agricultural Products Marketing Act. It will be noticed that the authority 
of a provincial agency to impose the various kinds of levies specified in the 
amendment is not limited to its exercise of delegated administrative power in 
relation to interprovincial and export trade, but encompasses such authority 
in connection with the board’s purely intraprovincial functions which, as 
such, are beyond federal regulation. It is this last-mentioned authorization 
that gives rise to whatever difficult constitutional questions the amendment 
poses. 

If we take literally the long-announced principle that the British North 
America Act exhausts the range of possible legislative power exercisable in 


59[1958] S.C.R. 626, 638; 15 D.L.R. (2d) 145, 150. 
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Canada,” it should follow that if the provincial legislatures are without 
authority to legislate in relation to indirect taxation in order to the raising 
of a revenue for provincial purposes, the power must reside in the Parliament 
of Canada. The principle of exhaustiveness, so-called, has never been an 
undiluted one; and in its most recent affirmation, by Rand J. in the Murphy 
Case, it was surrounded by a limitation, as follows: “It has become a truism 
that the totality of effective legislative power is conferred by the Act of 1867, 
subject always to the express or necessarily implied limitations of the Act 
itself.”** Apart from such obvious limitations as concern the position of the 
Crown or the entrenched guarantees in what is now section 91(1) and in 
sections 99 and 133,® may there not be other gaps implicit if not explicit in 
the distribution of legislative power arising from the very formulation of the 
grants of power? On a general level, there is the gap left by the ban on 
inter-delegation between Parliament and legislature.* From the federal 
standpoint, there is the gap left in the treaty implementing power by reason 
of the restricted interpretation given to section 132," although one cannot be 
without hope that this gap may yet be found to be non-existent under a 
reinvigorated interpretation of the “peace, order and good government” 
clause.® (It may be urged that there is really no gap here at all because what 
Parliament may not implement the provincial legislatures may.) From the 
provincial standpoint, there is the gap under section 92(1), authorizing 
amendment of the constitution of the province, except as regards the office 
of Lieutenant-Governor.™ Are we to conclude that it is open to Parliament 
to legislate in relation to the functions of this office (appointments to which 
are made by the Governor-General in Council under section 58 of the 
British North America Act)? There is perhaps something more basic here 
to warrant a negative answer than there is in refusing to permit Parliament 
to fill the gap left by the limited formulation of the provincial taxing power 
in section 92(2). 

Yet it will readily be admitted that it is incongruous to recognize federal 
power to legislate not simply in relation to indirect taxation, but in relation 
to indirect taxation for the raising of a revenue for provincial purposes.* 
Where revenue or taxing measures are concerned, the developed constitu- 


60 Attorney-General for Ontario v. Attorney-General for Canada, [1912] A.C. 571. But 
note the rejection of this view by Lord Haldane during the argument in Toronto Electric 
Commissioners v. Snider, [1925] A.C. 396, reproduced in Laskin, of. cit., at p. 30. 

61/1958] S.C.R. 626, 643; 15 D.L.R. (2d) 145, 153. 

62These sections deal, respectively, with the duration and sitting of Parliament, the 
tenure of judges of the superior courts of the provinces, and the use of the French as well 
as the English language in federal debates and records and in federal courts, and in those 
of the Province of Quebec. 

63See supra, fn. 52. 

64See Attorney-General for Canada v. Attorney-General for Ontario (The Labour 
Conventions Case), [1937] A.C. 326. 

65Cf. Johannesson v. Municipality of West St. Paul, [1952] 1 S.C.R. 292; [1951] 4 
D.L.R. 609. 

66See In re Initiative and Referendum Act, [1919] A.C. 935. 

67The matter is discussed in W. P. M. Kennedy and D. Wells, The Law of the Taxing 
Power in Canada (Toronto, 1931), pp. 18 ff., 150-5. 
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tional position has been that initiation of such measures proceeds from a 
member of the ministry. This has been made a matter of fundamental law 
under the British North America Act which, formally, requires that such 
measures be initiated by message from the Governor-General on the federal 
level, as prescribed by section 54, and by message from the Lieutenant- 
Governor on the provincial level, as prescribed by section 90. The basic 
conventions of the cabinet system, nowhere spelled out but implicit in the 
workings of the British North America Act, are connected with control of 
revenue and introduction of money bills; and it would be odd, indeed, if 
governmental responsibility for the raising of revenue for provincial purposes 
rested in the federal cabinet and not in the provincial cabinets. 

What this thesis underlines, perhaps at unnecessary length, is the rather 
uncritical and unsophisticated approach of the courts to the application of 
section 92(2) to equalization and administration levies. There is, to the 
writer, a real dilemma in a regrettable, but none the less avoidable, develop- 
ment under which provincial marketing policy is frustrated by judicial 
decisions and the necessary result of such decisions is invocation of legisla- 
tive aid which is a violation of a basic proposition of responsible government. 

Conceptualism in constitutional adjudication is inevitable when such 
adjudication begins within a given frame of reference such as the British 
North America Act. But this very fact obliges the courts, as ultimate ex- 
positors of the limits of legislative power, to beware of pushing their concep- 
tualism to the point where denial of effective law-making serves no con- 
temporary constitutional or social value. The caution should more readily be 
heeded if the needless conceptualism is fashioned on a misreading or dis- 
regard of the basic document on which it purports to be founded. This is 
what happened in the Crystal Dairy line of cases, where there has been a 
consistent disregard of the phrase “in order to the raising of a revenue for 
provincial purposes” in section 92(2). Thus, even if one were to overlook 
the rather refined conception of a “tax,” which the courts adopted on a more 
or less abstract consideration of the matter, there is little justification for that 
conception in the concrete context of the British North America Act. 

The importance of context, and, indeed, of an over-all consideration of 
the kind of distribution of power that the basic constitution provides, may be 
seen in the way in which the Supreme Court of the United States has dealt 
with a problem parallel to that under consideration here. In United States 
v. Butler,” it was called upon to adjudicate on the validity of the Agricul- 
tural Adjustment Act which imposed certain taxes as part of a regulatory 
scheme to assist farmers and by which payments to them for reducing 


68The so-called Dominion-provincial tax rental agreements stand on a different level, 
involving the disbursement of federal funds raised without express reference to provincial 
purposes, -_ certainly without attempting to supplement a provincial regulatory pro- 
gramme: see F. R. Scott, “The Constitutional Background of Taxation Agreements” 
(1955), 2 "McGill Law Journal 1. The tax agreements have, of course, no force as con- 
stitutional limitations: see Van Buren Bridge Co. v. Madawaska and Attorney- -General of 
New Brunswick (1958), 15 D.L.R. (2d) 763 (N.B.S.C.). 

69(1935) 297 U.S. 1. 
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acreage and crops would come from the tax revenues obtained from proces- 
sors of farm products. The validity of the Act was urged on the basis of 
congressional taxing power, in the sense of its being a measure to produce 
revenue which Congress could spend as it saw fit; and, beyond this, as being 
a tax to provide for the general welfare, within article 1, section 8, of the 
United States Constitution. The Court concluded that the Act related to 
agricultural production which was beyond federal regulatory authority and 
that the so-called taxing features could not support it. Mr. Justice Roberts 
spoke for the Court majority, in part as follows: 


It is inaccurate and misleading to speak of the exaction from processors pre- 
scribed by the challenged act as a tax, or to say that as a tax it is subject to no 
infirmity. A tax, in the general understanding of the term, and as used in the 
Constitution, signifies an exaction for the support of the Government. The word 
has never been thought to connote the expropriation of money from one group 
for the benefit of another. We may concede that the latter sort of imposition is 
constitutional when imposed to effectuate regulation of a matter in which both 
groups are interested and in respect of which there is a power of legislative 
regulation. But manifestly no justification for it can be found unless as an 
integral part of such regulation. The exaction cannot be wrested out of its 
setting, denominated an excise for raising revenue and legalized by ignoring its 
purpose as a mere instrumentality for bringing about a desired end. To do this 
would be to shut our eyes to what all others than we can see and understand.” 


This passage would do very nicely as the reasoned argument for upholding 
the legislation struck down in the Crystal Dairy Case. Yet it was used to 
reach the same result of invalidity of an enactment with features similar to 
those in the Crystal Dairy Case. In the Butler Case, the measure was bad 
because it was regulation, not taxation; in the Crystal Dairy Case, the some- 
what similar measure was bad because it was taxation, not regulation.” 
Case law in the United States, even the Butler Case itself, makes it clear that 
there is no objection to a federal tax if associated with a purpose competent 
to Congress.” 

Admittedly, arguments addressed to the terms of one constitution are not 
necessarily apt to the construction of another. But if a constitution is to be a 
vehicle for accommodating legislative power distributed for national and 
local purposes, it is permissible at least to see how that accommodation is 
effected elsewhere. Given then, as in the Crystal Dairy Case, provincial 
competence to regulate local marketing (competence verified by the Shan- 
non Case), it is nothing less than arch legalism to strain for invalidity 
through what is at once a dubious definition of a tax and a dubious applica- 
tion thereof to the terms of the constitution. There should never have been 
any need for the amendment to the Agricultural Products Marketing Act. 


7] bid., 61. 

7™1The writer realizes that the Crystal Dairy Case dealt with local (provincial) legisla- 
tion while the Butler Case involved national (federal) legislation. This difference, rele- 
vant though it may be to constitutional interpretation, does not affect the point under 
discussion. 


T2Cf. Steward Machine Co. v. Davis (1937), 301 U.S. 548. 
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LAW AND SOCIOLOGY IN THE CONTROL OF SMALL GROUPS 
JosepH TAUBMAN* 


EORG Simmel has written: “Any science selects from the totality of 

immediately experienced phenomena one series or one aspect under 
guidance of a certain concept; sociology is thus justified in dissecting the 
individual ‘Existenzen’ and bringing them together again according to its 
own concept by thus asking: according to what ‘laws’ do human beings 
move, in so far as they form, by interaction, groups, and in so far as they are 
determined by this existence in groups?”’ Simmel’s comment would apply 
equally well to a study of the legal organization of small groups. He speaks 
of the laws of science and also of social science. What is legal law as com- 
pared to the laws of nature or the laws of social science? 

Laws are rules of ordering of phenomena which explain their nature or 
operation. In physical science, a law is a constant. No matter how many 
times the phenomena occur the law remains the same and explains the 
occurrences. Advances in scientific knowledge, however, may result in 
modifications of the laws. But the new formulations must be more suitable in 
explaining the phenomena. In short, consistency and constancy characterize 
laws of science. Laws of social science are much more of an approximation. 
The precision of natural science cannot be achieved because of two factors, 
history and legal law. Society in time and space does not change with the 
uniformity or regularity of the physical sciences. The changes, in differing 
environments, of groups of all sorts—families, tribes, nations, and so on— 
constitute their history. Social science can only describe, analyse, or synthe- 
size such groups at a given time in a given place. 

Simultaneously, society has an ordering of its own, the rules of which are 
called law. In primitive society, the patterns of folkways, mores, and taboos 
were generally ritualized and formalized into tribal law.’ In time, these were 
superseded in some societies by written law.* Codes appeared.* Ancient 
Rome even developed a systematic jurisprudence which later became the 


*B.A., LL.B. (Cornell), LL.M., S.J.D. (N.Y.U.), Member of the New York Bar. 

1Quoted in translation from G. Simmel, Grundfragen der Soziologie (Leipzig, 1917), 
p. 11, in “The Sociology of George Simmel: The Forms of Social Interaction” by 
Rudolph Heberle, being chapter x1 of An Introduction to the History of Sociology, edited 
by H. E. Barnes (Chicago, 1948). 

2See W. G. Sumner, Folkways (New York, 1906); H. S. Maine, Ancient Law (3rd 
American ed., New York, 1888). 

8“In their early days the Romans, like every primitive people lived by unwritten, 
customary laws. . . . [T]he code made by the two commissions of decemvirs was recog- 
nized from the date of its promulgation as a basic statement of the law of Rome. It was 
known as the law of the Twelve Tables.” H. J. Wolff, Roman Law: An Historical Intro- 
duction (Oklahoma, 1951), at pp. 54, 56. 
eat R. F. Harper, The Code of Hammurabi—Text and Translation (2nd ed., Chicago, 

). 
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prototype for today’s codified law on the European continent.’ England, on 
the other hand, fashioned the common law out of its own history. Unwritten 
law played a predominant role. Rules were not to be found solely in books of 
laws. Decisions were to be precedents having the force of law, as stare 
decisis, unless distinguished or overruled. Except for Quebec and Louisiana, 
as civil law enclaves, Canada and the United States continued to apply and 
develop the common law." In both Canada and the United States, this 
development was carried out by professionals, by bar and bench. The 
lawyer’s knowledge of the common law includes the art and science of find- 
ing rules enunciated to cover a given set of facts. A statute is to be inter- 
preted with decisional gloss. Court decisions are adumbrated, aided by logic 
and ratiocination. 

Indeed, the craftsmanship of the common law is far removed from that of 
the social scientist. When the latter deals with the laws of social science, he 
seldom has the common law of the practitioner in mind. For example, social 
scientists have written extensively about small groups. Yet Strodtbeck and 
Hare’s extensive bibliography on the literature of small groups is silent about 
the law.® There is not a single article listed therein with respect to the legal 
organization of small groups. Nor has this writer been able to find any.* The 
vacuum, it appears, extends to legal literature as well.’® In part, this lacuna 
arises from faulty communication between the social scientists and lawyers 
with respect to the use, meaning, and concept of the term “group.”’** Social 


5“The achievement of the Romans in the field of law has thus become one of the 
foundations of Civil law.” Wolff, op. cit., p. 4. Compare the four consensual contracts of 
Gaius with various titles of the Civil Code of France (Dalloz, 54th ed., 1955). See F. 
De Zulueta, The Institutes of Gaius, Text, with Critical Notes and Translation (Oxford, 
1946), Part I, and Commentary on the Institutes of Gaius (Oxford, 1953), Part II. 
Compare: Gaius’ emptio-venditio with Title Six of the French Civil Code—“De la 
vente”; Gaius’ locatio-conductio with Title Eight—“Du contrat de louage’’; Gaius’ 
societas with Title Nine—“Du contrat de société”; and Gaius’ mandatum with Title 
Thirteen—“Du mandat.” 

6See T. Plucknett, A Concise History of the Common Law (4th ed., London, 1948). 

7See W. L. Burdick, “The Civil Law in the United States and Canada” in The Prin- 
ciples of Roman Law and Their Relation to Modern Law (Rochester, 1938), at pp. 
35-55. Actually, there are strong civil law elements in the codes of a number of western 
states of the United States. The organization of the codes and some substantive parts of 
them, such as the law of contracts, are more akin to civil law codes than to the common 
law. 

8F. L. Strodtbeck, and A. P. Hare, “Bibliography of Small Group Research” (1954), 
17 Sociometry 107-78. 

he writer explored this subject in conjunction with Professor Philipp Weintraub of 

Hunter College, New York City, in connection with a panel on the “Sociology of Law” 
of the Eastern Sociological Society, held in New York on April 14, 1957. The present 
article is an expansion of the paper read there on “The Legal Organization of Small 
Groups.” The reader’s subsequent research has likewise failed to develop any findings of 
literature on the subject. 

10QOne must except legal studies devoted to certain branches of the law which also 
happen to be small in size: family law, partnership, and the closely held corporation, for 
example. The writer has not found any work on the legal organization of the small groups 
of the type the sociologist has in mind. 

11Perhaps this bad communication may arise in part from the very definition of 
“group.” The Oxford Dictionary (Murray's ed., Oxford, 1901) defines “Group,” at 
p. 459, as “An assemblage of persons, animals, or material things standing near together, 
so as to form a collective unity. In early use the word often conveys a notion of confused 
aggregations, which in recent use is not implied.” 
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science uses it to refer to animate persons in some relationship of two or 
more. Homans has written, ““We mean by a group a number of persons who 
communicate with one another often over a span of time, and who are few 
enough so that each person is able to communicate with all the others, not 
at second-hand, through other people, but face-to-face. Sociologists call this 
the primary group.”** In contrast with legal classification, whereby a group 
may consist of purely juridical, or non-human persons,”* as well as human 
beings, Homans has in mind homo sapiens in various relationships—occupa- 
tional, community, family, professional, and so on. These are then categor- 
ized to permit clinical observation and experimentation—for example, the 
Norton Street Boys’ Gang of Cornerville, the Wiring Room Employees of 
Western Electric.’* Cooley’® and other sociologists’* established a dichotomy 
of primary and secondary groups. The former were face-to-face groups; the 
latter were not. After postulating genus-groups, sociology set up a species— 
small group''—which it then proceeded to explore with great gusto. Indeed, 
sociometry,’® the study of social measurement, purported to measure the 
permutations and combinations of small groups with mathematical preci- 
sion. Sociologists have not yet differentiated small groups from “‘not-small 
groups,” so that there is not even a satisfactory sociological term to describe 
the latter.’® 


Unfortunately, in legal organization the term “group” is scarcely a term 
of art, while size is not necessarily a yardstick of classification.”” In United 


12G. C. Homans, The Human Group (New York, 1950), p. 1. 

13Salmond on Jurisprudence (9th ed., London, 1937), chap. xv, “Persons,” pp. 416-72. 
“‘Legal persons, being the arbitrary creations of the law, may be of as many kinds as the 
law pleases.” Ibid., p. 427. 

14W. H. Whyte, Jr., The Organization Man (New York, 1956), p. 33, refers to a study 
by Professor Elton Mayo of the Harvard Business School conducted at the Hawthorne, 
Illinois, plant of Western Electric. See J. L. Moreno, “Old and New Trends in Socio- 
metry: Turning Points in Small Group Research” (1954), 17 Sociometry 179-93. 

15C. H. Cooley, Social Organization (New York, 1900), chap. m, “Primary Groups,” 
p. 3: “By primary groups I mean those characterized by face-to-face associations and 
cooperation.” 

16—. Sapir, “Group” in (1949) 7 Encyclopaedia of the Social Science, pp. 178-82. 
“A popular classification of groups has been into primary or face to face groups and 
secondary groups.” Ibid., p. 181. 

17F, L. Strodtbeck and A. P. Hare, “Bibliography of Small Group Research,” p. 107: 
“Although the concept of the ‘small group’ has come into use without uniform definition, 
the term as it is used here refers to groups which are small enough for each participant to 
have had at least a potential opportunity to respond directly to the comments of each 
other participant during the period under discussion.” 

18See J. L. Moreno, “Sociometry in Relation to Other Social Sciences” (1937), 1 
Sociometry 206-19. Sociometry has applied extensively sociograms, diagrams illustrating 
persons in groups relationships, and also mathematics. Is this Whyte’s scientism, which he 
defines as “the promise that with the same techniques that have worked in the physical 
sciences we can eventually create an exact science of man’? Whyte, The Organization 
Man, p. 23. 

19Writers about small groups in social science have not developed a term that is the 
antithesis of “small group.” It is not quite apt to say “large group.” A not-small group is 
not necessarily large. The reason appears to be that a small group is a type of primary 
group. 

20For example, in the United States, public-issue corporations and close corporations 
both come under the provisions of the state stock corporation laws. See L. C. B. Gower, 
“The English Private Company” (1953), 18 Law and Contemporary Problems 535. 
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States legal organization, the genus is not group, but association.”* In the 
association hierarchy of the Federal Income Tax, for example, “group” 

defined as a category of partnership.*” The term “group” is practically 
devoid of legal meaning.”* Also, the considerable lore regarding small groups 
in sociology is quite meaningless, if not irrelevant, to United States legal 
organization, since most of such groups have no legal significance as such. 


The Norton Street Boys’ Gang or the Wiring Room Employees are rarely 
the subject of rights as legal groups. 

The reason for this divergence of law and sociology is that the etymo- 
logical significance of the term “group” has been applied in sociology to 
make it a concept of aggregation,** whereas legal association has been 
formulated less upon random relationship than upon entity. Although real 
persons may interact in many ways without permanent organization, the 
law, since Ancient Rome, has postulated these relationships in terms of legal 
entity. Objects other than homo sapiens may be the subject of legal rights, 
while humans may be excluded. In Ancient Rome, the slave, a human, was 
not the subject of rights, yet the societas publicanorum, or tax farmer of 
Rome, was personified so as to survive the death of the individual associate.” 
Law of the Middle Ages went much further when Pope Innocent declared 
various church bodies persona ficta, or fictional persons.*® Later, the body 
corporate was conceded by a grant from the state by charter.”” On the other 
hand, the organic theory of group entity contended that associated groups 
of persons were real, whether or not their existence was conceded by the 
state.** Such a view might have rendered legal organization into classifica- 

21M. Ginsberg, “Association” in (1935) 2 Encyclopaedia of the Social Sciences, pp. 
284-285. “An association may de defined as a group of individuals united for a specific 
purpose or purposes and held together by recognized or sanctioned modes of procedure 
and behaviour.” Jbid., p. 284. See D. Lloyd, The Law Relating to Unincorporated Asso- 


ciations (London, 1938), and S. R. Wrightington, The Law or Unincorporated Associa- 
tions and Business Trusts (2nd ed., Boston, 1923). 

22U/nited States Code, title 26, Internal Revenue Code (1954), s. 7701: “(a) When 
used in this title, where not otherwise distinctly expressed or manifestly incompatible 
with the intent hereof .. . (2) The term ‘partnership’ includes a syndicate, group, 
pool, joint venture, or other unincorporated organization, through or by means of 
which any business, financial operation, or venture is carried on, and which is not, 
within the meaning ‘of this title, a trust or estate or a corporation. ee 

*3Corpus Juris Secundum (vol. 38, p. 1123) defines “group” as “A number of persons 
or things existing or brought together with or without interrelation, orderly form, or 
arrangement.” 

24The Oxford Dictionary, p. 459, says in regard to the definition of “Group”: “The 
etymological sense would appear to be ‘lump’ or ‘mass’.” 

25A.K. Kuhn, A Comparative Study of the Law of Corporations (New York, 1912), p. 24. 

26P. Vinogradoff, “Juridical Persons” (1924), 24 Columbia Law Review 594, 601. 

27R. Pound and T. F. T. Plucknett, Readings on the History and System of the 
Common Law (3rd ed., Rochester, 1921), quote at p. 512 from Kent’s Commentaries, 
vol. II, p. 274: “In England, corporations are created and exist by prescription, by royal 
charter, and by act of Parliament. With us they are created by authority of the legisla- 
ture, and not otherwise.” 

28The organic theory views the state and other associations as social organisms. It 
asserts the existence of a collective organism, whose parts are human beings, which is 
above individual organisms.” O. Von Gierke, The Nature of Human Associations, quoted 


at appendix C (pp. 139-57) of J. D. Lewis, The Genossenschaft-Theory of Otto Von 
Gierke (Madison, Wisconsin, 1935). 
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tions more akin to sociological groups in that it dealt with live persons. But 
this view did not prevail. 

Coincidentally with the beginnings of the study of small groups in socio- 
logy, small groups with the attributes of legal personality were arising in law 
by the end of the nineteenth century. Incorporation with ten or fewer share- 
holders became an efficacious means of achieving limited liability.” Indeed, 
the logic of the closely held corporation reduced the corporation to a device 
or mechanism, namely, the one-man corporation.*® The twentieth century 
permitted application of the notion of legal entity to a body corporate 
without associates. Thereby, corporate transformation assumed a different 
form from sociological organization. Anglo-American law polarized partner- 
ship, an aggregation, and corporation, a legal entity, at opposite ends of 
association principles.** All other forms of business association were intersti- 
tial. Legal organization thereby achieved a certain formality through this 
partnership-corporate dichotomy in which most other economic groups were 
categorized by subsumption. Its symmetry and structure were appealing. 

Nevertheless, this dichotomy was deficient because it ignored the nature of 
intermediate associations and merely thrust them into one or another cate- 
gory. Although in theory little effort was made to differentiate these inter- 
mediate forms, in practice loose forms were developed which were often 
difficult to classify.** Actually the corporate-partnership dichotomy was an 
over-simplification and the departure of theory from practice was due to the 
failure to analyse this deficiency in relation to the nature of legal organiza- 
tion. For example, the common law has adopted from the law merchant 
some of the notions of legal entity. Ownership by partners is in a fund and 
not in specific assets. The common bookkeeping entity achieved legal per- 
sonality in the société en nom collectif of French civil law, which approxi- 
mates the general partnership of the common law.** While the latter is not 
generally a legal person, from an accounting point of view there is a com- 
mon fund, and in some respects, even at law there is a legal entity. This 
common fund is the source of creation of entities, formed by a coagulation of 
interests. So long as the fund serves a business purpose, the size and nature 
of this common fund need not be determined by external standards, but may 
be determined subjectively by the purposes of the associates, provided the 


29C. D. Israels, “The Close Corporation and the Law” (1948), 33 Cornell Law 
Quarterly 488. 

30W. Fuller, “The Incorporated Individual: A Study of the One-Man Company” 
(1938), 51 Harvard Law Review 1373, 1374; E. Freund, The Legal Nature of Corpora- 
tions (Chicago, 1897), p. 83. 

31C, Bates, The Law of Partnership (Chicago, 1888), vol. I, p. 88: “There is no 
intermediate association or form of organization between a corporation and a partnership 
known to the common law.” 


32For example, oil and gas leases, motion picture co-production deals, real estate 
syndicates. 

33La société en nom collectif is a category of association based upon personal choice 
of associates which corresponds roughly to the general partnership of the common law. 
France, Code de Commerce (Dalloz, 50th ed., 1954), art. 20. 
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fund is sufficient for this end and is not a sham or fraudulent.** The very 
simplicity of a form of legal organization where A and B could combine 
their services or money in a common fund, with a joint proprietary interest 
for a limited time or for a single venture, meant that the American joint 
venture was to become the simplest form of “small group” in its legal 
organization. 

At the same time, the very nature of the joint venture reveals basic 
conceptual differences between law and sociology which are considerably 
more than semantic. So long as A and B are natural persons, their associa- 
tions are susceptible of analysis in terms of sociological theories about small 
groups. However, not only individuals, but corporations and other juridical 
persons may associate in law. For example, corporation A may form a joint 
venture with individual B. Indeed, the fission and fusion of legal association 
ultimately bears little or no resemblance to that of the small groups of 
sociology. Two or more legal entities may combine in a venture, for example, 
corporation A and corporation B.** Or individual C may enter into a ven- 
ture with his own corporations A and B. While sociology purports to study 
human beings in their multi-role associations, law is concerned with the 
many-faceted enterprises into which a person may divide his assets and 
liabilities and with their permutations and combinations. Legal forms can 
be proliferated. A, B, and C can combine in corporation ABC, partnership 
DEF, or joint venture HIJ. Then, again, each individual or combination so 
created may enter into other combinations with some or all of the above. 
Add to all this, the law of trusts and of undisclosed principals, not to speak 
of subventures and other forms developed from time to time, and it is clear 
that the facts of legal relationships are beyond the scope of the sociologist’s 
small groups. Moreover, the law, unlike sociology, has not categorized these 
relationships simply by size. Standard Oil Company and General Motors 
Corporation may form a new close corporation with only two shareholders, 
General Motors and Standard Oil; or they may form a partnership, or joint 
venture. This might be classified as a small group of only two associates and 
yet be a massive group enterprise. Size per se, then, is not a criterion of legal 
organization, which is essentially legal methodology. Perhaps sociologists 
have felt that the good could be equated with the small, as in small groups, 
and the big with the bad, as in monopolies. But legal forms of organization, 
as such, are ethically neutral. 

Legal organization of small groups, then, is best understood when not 
separated from large groups. If sociology is contented with clinical study of 
the small group, the law cannot be and is not satisfied with less than the 


34]. Taubman, The Joint Venture and Tax Classification (New York, 1957), sec. 
5.23, “The Theory of the Fund,” pp. 134—5. 

85S. Rowley, “The Corporate Partner” (1930), 14 Minnesota Law Review 769; 
See People v. North River Sugar Refining Co. (1890), 121 N.Y. 582, 24 N.E. 834; 
New York, Opinions of Attorney General, Legislative Document No. 20 (Aug. 20, 1935), 
pp. 229, 230. 
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treatment of associations, large and small, in a context of interaction. The 
anti-trust laws, for example, will look through size and form of legal rela- 
tionships for over-all indicia of monopoly and power to monopolize.*® 
Equity, in a proper case, will pierce the corporate veil to render the fiction of 
legal personality nugatory.** On the other hand, legal forms will be accorded 
legal substance, as in taxation, so long as the intent is tax avoidance and not 
tax evasion.** In short, the interposition of paper in commercial society gives 
the study of the small group in law a different content from that in sociology. 
More often than not, the play of legal association is enacted entirely in a 
law office. The abracadabra of organization and dissolution of a close cor- 
poration, for example, is almost entirely a paper creation by an attorney for 
a client. During its business operation, the corporation may be primarily the 
paper work of the accountant, and to a lesser extent, the attorney. How 
remote all this is from the primary, or even secondary, groups of sociology! 

Yet the fascinating, empirical inventions of the bench and bar are not 
nceessarily cause for hosannahs. For one thing, lawyers seldom rationalize or 
theorize about association. Llewellyn has indicated that law follows social 
change, often by a generation.®® Perhaps this is true in relation to two major 
facets of modern corporate life—power and authority. The focus of power 
and authority is not necessarily found in the forms of organization elaborated 
by the law. How hesitant and probing have been the tentative measures for 
superstatutory control of the close corporation in the United States!*° Indi- 
vidual A cannot protect his minority interest in a close corporation with 
individual B short of some provision by charter or contract. In a large 
corporation, on the other hand, considerably less than a majority interest in 
the shares outstanding often means power and authority, if not absolute 
control.*? Indeed, management itself may be a self-perpetuating body bear- 
ing little or no relation to shareholding. In this respect, there is an area of 
small group activity which transcends the role and function of paper or- 
ganization and has not been measurably the subject of legal cognizance. The 
problems of the “organization man,” for instance, have scarcely been con- 


36See The Sherman Act (1890), 26 U.S. Stat. 209, as amended by (1937) 50 US. 
Stat. 693; United States Code, title 15, Commerce and Trade (1951), ss. 1, 2. 

37M. I. Wormser, “Piercing the Veil of Corporate Entity” (1912), 12 Columbia Law 
Review 496. 

38See the opinion of Justice Sutherland in Gregory v. Helvering (1935), 293 U.S. 
465; 79 L. Ed. 596; 55 Sup. Ct. 266. 

39Business institutions are well marked before most men, even in the trade, realize 
their existence. .. .” K. N. Llewellyn, “Relation of Current Economic and Social Problems 
to the Restatement of the Law” (1923), 10 Proceedings of the Academy of Political 
Science 25, 27. 

409New York, Law Revision Commission, Legislative Document No. 65H (1951), Act, 
Recommendation, and Study relating to the Provisions of a Certificate of Incorporation 
Requiring a Greater than Majority or Plurality Vote of Directors or Stockholders,” pp. 
251-318. Appendix B, at pp. 301-18, contains a state-by-state analysis of superstatutory 
control. 

41The objective is legal control. Compare social control, which Roucek defines as “a 
collective term for those processes, planned or unplanned, by which individuals are 
taught, persuaded, or compelled to conform to the usages and life-values of groups.” 
J. S. Roucek, Soctal Control (New York, 1947), p. 3 
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sidered legal.*? Yet they arise out of a structure created by corporate paper, 
to wit, legal personality. 

Sociology ought to have much to say about legal personality that would be 
helpful to the bench and bar. Perhaps it should analyse small groups in the 
context of legal organization, especially of commercial society. Law, in turn, 
should accelerate its own perception and analysis of a changing society. It 
need not wait for scandal and corruption to induce law reform. Nor is law 
so neutral as to stand by idly while rules enunciated for one purpose are 
quite legally used for another. For example, a shareholder’s derivative suit 
may have been conceived as a method of policing and preserving corporate 
democracy. Yet, as a mechanism for battling for power and control of an 
enterprise, it might well end up bringing rack and ruin to the enterprise.** The 
law must not only be more adept in studying the efficacy of its methods, but 
their resulting cost socially. Suppose it does so and suppose it ascertains that 
it is proceeding, at times, from different conceptions and, therefore, from 
different frames of reference than those of sociology. The law should then 
compare its approach with that of sociology. This is not to be a contrast of 
ethical biases, an airing of the virtues and vices of one or the other. Rather, 
from a legal point of view, it may afford an external yardstick for compara- 
tive analysis. The standards of observation and study of groups by sociology 
should be juxtaposed to their legal counterparts. For this purpose, two 
species of small groups will serve as illustrations—the family and the gang. 

Concerning first the family, we are almost immediately confronted with 
a paradox. Whereas social scientists are concerned with all phases of the 
family, the law stops short at domestic relations—marriage, custody, support, 
separation, annulment, and divorce.** The day-to-day life of the family is 
usually of little or no concern to the law, except as it may be evidentiary 
matter impinging upon areas of legal concern. A spouse may have most of 
the ill graces imaginable with practically no legal consequences. However, 
in a custody suit, the court may have to weigh the character of each spouse. 
The law’s interest in the family constitutes a sanctioned, but limited, moral 

42Whyte, The Organization Man, has not indexed “law” and does not consider the 
problem. Yet the key to the executive suite is locked in a framework of organization 
created by law. The offices held and the powers and duties of officers and directors are 
either statutory or sanctioned by statute, whether by charter or by-laws or otherwise. 
Many of the emoluments of the executive are regulated by law, including profit-sharing 
and pension trust plans, employee stock options, and interlocking directorates. Expense 
accounts are subject to the scrutiny of tax officials while salaries of executives are 
approved by the board of directors so as to meet possible tax collectors’ and stockholders’ 
objections. Perhaps a fascinating sequel to Whyte’s investigations might be a study 
of the areas of legal control over the organization man and their interaction with the 
ethic of organization man in the context of social control. 

48Companies with large cash balances and a strong equity position in a shaky industry 
are singled out for stock purchases as a prelude to a shareholder’s battle for control. 
The battle may include litigation by way of a sharcholder’s derivative suit as well as an 
electoral campaign for proxies. The late Robert Young was able to obtain control of 
the New York Central Railroad from management. But Loew’s Incorporated defeated 
the efforts of outsiders in its dispute at a cost which is estimated at about a million 
dollars in legal and incidental expenses. 


44See, for example, M. L. Grossman, The New York Law of Domestic Relations 
(Buffalo, N.Y., 1947). 
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interest. Its rules are intended to promote legitimacy, continuity, and struc- 
ture. Therefore, adultery is not only a moral sin, but a legal one which 
provides grounds for divorce.** Yet in many respects the law is not as 
equitable as ethics, bounded as it is, at times, by the futility of its own logic. 
In a suit for divorce for adultery, the plaintiff's own adultery is a defence 
to the divorce suit.** And so two adulterous spouses must remain bound in 
matrimony whereas one spouse not in adultery may dissolve the bonds. 
Nevertheless, in the broadest range of family interests, the law is neutral, or 
rather, disinterested. A breadwinner may play the horses for the rest of his 
life without legal censure, provided he supports his family. A family, in turn, 
may be mean, quarrelsome, and dissolute and yet violate no legal norm, 
even though it may be socially ostracized, or perhaps even conform to the 
social norm. 

At times, however, the impact of the law may be overwhelming on the 
family without directly setting forth any rules as part of the law of domestic 
relations. Thus, abortion and birth control may be regulated through medi- 
cal, hygienic, or penal laws without the legislation being directed in so many 
words at the family. Yet these rules may have a primary effect upon the 
size and constitution of the family. 

The family constitutes a species of small group which is the vortex of 
many interests of society: legal, social, ethical, religious, moral, and so on. 
Law and the social sciences do not have much difficulty recognizing it as an 
area of common concern although just what use each is to make of the 
other is still not entirely clear to either. The law is tentatively moving in the 
direction of utilizing the services of social science in the administration of 
the laws of domestic relations. Social science, in turn, has recognized that it 
must deal with problems arising out of the limitations of the laws of domestic 
relations, such as the diversity of rules affecting divorce and separation. On 
the other hand, the law has little to say about such facets of family life as 
status, role, power, and authority. Tribal rules may have regulated these 
aspects of family life in the past. However, no substitute for them in the legal 
rules of modern society appears to be of much consequence. 

Max Weber has pointed out how the concept of capital evolved from the 
separation of the household and the business.** Upon analysis, this separation 
may not be as complete as is commonly believed. The motivations of business 
activity include not only power and status, but also wealth and security, that 
is to say, provision for the family during the life and after the death of the 
member of the household in business. Many of the problems of taxation 
arise, for example, because taxpayers perforce abide by different rules from 
those requiring separation of the business and the household. Indeed, busi- 
ness is social and the family is put into business. United States tax law 
accepts the paradox by permitting deductions for business entertainment 


45For example, s. 1147 of the Civil Practice Act of New York. 

46Grossman, op. cit., pp. 405-6. 

47M. Weber, General Economic History (Knight translation, New York, 1927), pp. 
277-8. 
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and by recognizing the family enterprise, for example, the family 
partnership.** 

Inevitably, certain values are expressed by the law. If the law may have 
little to say directly about power and authority in the family, it may, none 
the less, regulate these matters in other ways. The power of testamentary 
disposition may rule the living from the grave for a long time. A grantor 
may, by creation of a trust, preserve the power of control of a business in his 
family against the contingency of its liquidation to pay inheritance taxes. 
While the social effects of legal norms and evolution may impinge upon the 
family in numerous ways, cognizance thereof may be limited by legal classi- 
fication. Only so much of the law is circumscribed as family law. The law’s 
value judgments must also be sought in other areas, such as taxation, wills, 
trusts, and business organization. 

Social science, on the other hand, attempts to make a comprehensive 
analysis of the family in which it takes for granted the law’s classification of 
family law. But substantive law must also be sought in other areas than those 
formally denominated family law. This inquiry may extend further than a 
search for the social meaning of legal concepts.*® By so inquiring, we may be 
able to range the areas of social and legal interest side by side so as to 
delineate the legal meaning of social concepts. Law and sociology may 
thereby learn much about the family and, perhaps, about each other. 

With respect to the gang, we are faced with a much more difficult chal- 
lenge. Were it not for the law of crimes and torts, gangs could be gangs 
forever as far as the law is concerned. For a gang is a species of group, 
generally small, that is a sort of happenstance association, which, whether 
adult or juvenile, is not unlawful per se. Its purpose is recognized as social, 
in the sense of association of humans, although not necessarily socially 
sanctioned. However, its capacities for crime and tort have been taken into 
account by the law directly and indirectly. Society will avail itself of the law 
of crimes, including prosecution for disorderly conduct, criminal conspiracy, 
preventive detention, and similar measures intended to preserve the peace 
and the public safety. Indirectly, government may prosecute for income tax 
evasion to place a member of a gang beyond the pale for a time. Neverthe- 
less, the law recognizes that age is a basic distinction and therefore may treat 
juvenile groups differently. It may provide youth courts and classify the 
same offense differently in order to apply a lesser punishment based upon 
the age of the youthful offender. Be that as it may, gang life is, in the main, 
unregulated by law. Youths in small groups of their own making are 
generally not subjected to legal control as such. There may be curfews in 


48The United States Internal Revenue Code of 1954 (United States Code, title 26) 
permits (s. 162) a deduction of “all the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or business. . . .” Section 704(e) 
recognizes a partnership in which a capital interest was derived by purchase or gift 
from a member of a family of the owner of the capital interest, provided that capital 
is a material income-producing factor in the partnership. 

49See E. N. Cahn (ed.), Proceedings of the Conference of the New York University 
School of Law, 1948: Social Meaning of Legal Concepts re Inheritance of Property and 
the Power of Testamentary Disposition. 
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one or another municipality, but this is a form of limited supervision to 
prevent disturbance of the peace. 

Generally, legal norms are irrelevant to youth. Youth groups have little 
positive relationship with legal rules, except perhaps with the police. The 
law has furnished few precepts for youth in their association. It has little to 
say, for example, about leadership in youth groups. Nor has it furnished any 
standards for group formation, operation, and dissolution. This situation 
does not arise because such groups are too ephemeral for legal cognizance. 
The law has not hesitated to define and utilize such informal and loose 
forms of association as the joint venture in the United States and the société 
en participation in France,” which are generally for a single transaction. 
Perhaps this apparent irreverence of the law for youth is caused by the cir- 
cumstance that infants, as subjects of legal rights, are carefully circum- 
scribed. The law aims to protect youth from the follies of immaturity by 
permitting disaffirmance of a contract made by a person in his minority. 
Enterprise for minors is, therefore, placed beyond the realm of practicality. 
The infant at law is a child who needs a guardian ad litem to represent his 
interests in the courts or a special guardian to protect his interests in a 
decedent’s estate. The legal incapacity of infants constitutes a series of dis- 
qualifications to protect the infant in spite of himself. Unfortunately, the 
law itself has evolved this situation and social science has apparently con- 
curred in it. Perhaps its premise might be re-examined in the light of what 
is actually occurring among youth. Perhaps youth may be taught positive 
law by relating it to what youth itself considers significant, namely, its 
associational life. Perhaps law may teach youth through its precepts. 

Suppose a Model Youth Code were enacted establishing rules of associa- 
tion. Suppose that in addition to providing for rules of organization, opera- 
tion, and termination, such a code provided for trial by their peers, trial by 
a jury of youths for infractions of the code."' This might transform the 
happenstance association, of the irrational and unstable gangs, into demo- 
cratic groups. A small beginning might be made experimentally in one or 
more areas to test the validity of efforts to relate the precepts of law to youth. 
Social science can be of enormous assistance in furnishing the information, 
classification, and data necessary to establish such preceptual norms, as well 
as the experimental milieu. Comparable analysis might lead to conclusions 
of significance with respect to other species of small groups, such as the 
community, clique, or club. The law has much to gain from analysis of the 
small groups of the sociologists. At the same time, law and sociology should 
undertake a critical evaluation of their own and each other’s concepts, 
methodologies, and techniques. The result may well be an advance in 
knowledge with respect to the legal organization of all groups, large and 
small, to the considerable benefit to both law and social science. 


50France, Code de Commerce (Dalloz, 50th ed., 1954), arts. 42-5. 

51The rules of procedure of such trials must accord due process. Novel and interesting 
problems will arise. Will this be a constitutional trial by jury? If it should be deemed a 
voluntary waiver of trial by jury of adults, can an infant be granted the capacity to waive it? 





FACT AND FANCY IN THE IDEA OF A UNIVERSITY 
LAW FACULTY 


James B. MILNER* 


OME years ago Canada was microscopically examined by what is 

sometimes called the Massey Commission on Culture and Mr. Massey, 
with the aid of many of our university colleagues, produced two solemn 
tomes’ on the state of the nation’s arts. I draw your attention to two things 
about Mr. Massey’s researches. The first thing is the omission from the 
report of any mention of law. To my mind this omission is a serious reflec- 
tion on the thoroughness of the Commission’s study and on the standing of the 
legal profession, that it could be so inconspicuous in the community as to be 
overlooked in what was, otherwise, a reasonably careful study of our cultural 
affairs. The other thing is the presence, in a supporting study by Professor 
Keirstead and Professor Clark, of a most interesting comment about law. 
Our distinguished colleagues said this: 


The separation of economics, policital science and sociology from law in our 
universities has saved these sciences from the fate of aridity which they have 
suffered in many European countries, where they have been taught in Faculties 
of Law. It has had a further, less desirable effect. Our law schools have become 
sadly professional and vocational. The legal profession in Canada lacks, as a 
whole, the discipline of the social sciences; and lawyers, who become trusted 
advisors of big corporations or of government, or who become judges and 
legislators, are only too frequently without knowledge of economic or political 
science, sociology or penology.? 


That, I think, is all that Mr. Massey heard about the law. It is to his 
credit that despite this, or because of it, he recommended advanced 
scholarships in the humanities, the social sciences, and the law.* There is 
the “law,” but on the fringe. What has been called the heart of the humani- 
ties—the queen of the social sciences—trails like a Social Credit candidate 
in the last election. 


*Professor of Law, University of Toronto. This article is the unrevised text of Professor 
Milner’s presidential address to the Eighth Annual Meeting of the Association of Cana- 
dian Law Teachers, held at the University of Alberta, Edmonton, June 5, 1958. He 
has added the footnotes. 

1Canada, Report of the Royal Commission on National Development in the Arts, 
Letters and Sciences, 1949-1951 (Ottawa, 1951); and the Royal Commission Studies: 
A Selection of Essays Prepared For the Royal Commission on National Development in 
the Arts, Letters and Sciences (Ottawa, 1951). 

2B. S. Keirstead and S. D. Clark, “Social Sciences,” in Royal Commission Studies 179 
at p. 186. 

iT he Report, supra, pp. 358-60, where under the heading “The Humanities, the 
Social Sciences and Law,” the Commission says, ““We believe it to be in the national 
interest that Canadian efforts in these disciplines should at least equal those in the 
natural sciences.” The Canada Council Act, S.C. 1957, c. 3, which could be said to 
implement the Report, neither uses the word law in the corresponding context, nor 
defines “social science” or “humanities” so as clearly to embrace law. 
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Why have our brothers Keirstead and Clark such a jaundiced view of 
our activities? Do we stand condemned, or are our prosecutors and judges 
so out of date that they are dealing only with historical shades and images, 
and missing present and future reality? And if two such astute observers 
of the contemporary scene are so out of step, whose fault is it? Where were 
the lawyers and the law teachers when Mr. Massey was busy with his 
microscope? I am relieved to think that this Association can excuse itself on 
the plea of infancy; but I am afraid I can think of little personal excuse 
for many of our older members. And so I propose this morning to reply, on 
your behalf if you care to accept my remarks,‘ not only to Professor Keirstead 
and Professor Clark, but to the Canada Council, which seems to have 
succeeded to Mr. Massey’s Commission, and to the law societies and to 
the Conference of Governing Bodies,’ all of whom are, or ought to be, very 
concerned with the truth or inaccuracy of the unsupported statement that I 
have just quoted. 

Let me admit at the start that I think there is a considerable degree of 
truth in what Professor Keirstead and Professor Clark have to say, although 
I am optimistic enough to believe that it is only partly true and that it 
becomes increasingly less true as time goes on. Some of my colleagues 
assume that the struggle for acceptance of what they are pleased to call 
“sociological jurisprudence” has ended successfully in Canada.* I wonder 
myself whether this assumption does not simply mistake the nature of the 
struggle. I regard the struggle as only one aspect of a larger struggle that 
includes the conflict between natural law and positivism, between the 
practical and the academic, and between the many other dichotomies we 
are fond of stating in legal education. The struggle, I believe, is eternal and 
inherent in the study of law. We have, on the university side, no ground for 
complacency. Not only do Professor Keirstead and Professor Clark believe 
what they do, but the even less informed public share their views. The 
ground for complacency, indeed, is rather obviously on the other side, so I do 
not hesitate this morning to invite you to reconsider our position. If the 
struggle, as I believe, is continually with us, we cannot avoid continually 
asking ourselves the embarrassing question: Are we really doing our job? 

What do I mean by our job? This is the first year that we have been 
able to say that all the law schools of Canada are faculties in our universities. 
What sort of institution have I in mind when I speak of “university”? We 
run the gamut from Dalhousie, long entirely a university law school, to our 
newest recruit, Osgoode Hall, only a year old, unique in being a one-faculty 
university.” And Manitoba must be accounted as a kind of hybrid, jointly 


4Programme priorities prevented any formal discussion of these remarks, hence they 
cannot be said to represent anyone’s opinions except the speaker's. 

5The Conference of Governing Bodies of the Legal Profession in Canada. 

®6See, for example, E. McWhinney, “New Frontiers in Jurisprudence in Canada” 
(1958), 10 Journal of Legal Education 331, 332. 

7The fact that Osgoode Hall is operated by the Law Society of Upper Canada does 
not make it unique, but I think it stands alone as the only one-faculty “university” in 
Canada where that faculty is law, not arts. 
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run by a university and by a law society, but if Osgoode, wholly run by a 
law society, is to be admitted to grace, so also must we admit Manitoba. 
What can law schools hope to gain from this distinguished association with 
universities? 

But first, can we take it for granted that we all understand what we mean 
by a university despite this variety in actual institutions? A colleague of 
mine describes a university as a community of scholars. I like that. I like to 
think of a community of scholars where the older members help the novices 
in their pursuit of knowledge. This seems to me to be the desirable idea. 
In this community are men who desire to do a good job, who have the 
capacity—the wisdom—to know when a good job has been done, and who 
are content with the satisfaction coming from it. But, and here is the rub, 
what is the job of the scholar? Does he teach, research, write, or entertain 
on television? And has law any place in the university? Is it really the 
threat to economics, political science, and sociology that Professor Keirstead 
and Professor Clark think it is? 

Nowadays, in fact, three fields seem to be the work of the university 
community. These may be roughly described by familiar labels: the humani- 
ties, the social sciences, and the natural sciences. Hanging on at the edge 
are three other areas: the professional schools of law, medicine, and engin- 
eering. We have to account for these hangers-on. Note, please, that I am 
speaking primarily of common law faculties, because the university tradition 
in the civil law is, at least in Europe, as old as the universities themselves; 
but in the great common law countries, law has always been under suspicion. 
Even today, the English universities seem to be in some doubt about their 
law faculties, and in the United States, which has probably produced the 
best and the worst law schools in the world, there is still concern with the 
problem of proprietary law schools, as Professor Mechem told us at our last 
annual meeting. 

Let us go back to the three traditional and firmly established university 
jobs: the humanities, the social sciences, and the natural sciences. I invite 
you now to consider whether, if we are really doing our job, the university 
faculty of law belongs on the fringe, or at the core, in the very heart of 
tradition, with the humanities and the social sciences. I wonder whether 
we could accept Matthew Arnold’s famous definition of “culture” as a 
working definition of the university's job—and therefore of our job? 
Matthew Arnold has a delightful definition of culture. I like it better 
than that in the Shorter Oxford Dictionary, for example, and since all 
its words are, not ambiguous, but rather, as Ivor Richards* suggests, 
resourceful, I am going to read you Matthew Arnold. He defined culture 
as the “pursuit of our total perfection by means of getting to know, 
on all the matters which most concern us, the best which has been thought 
and said in the world; and through this knowledge, turning a stream of fresh 


8]. A. Richards, Speculative Instruments (London, 1955), pp. 72 ff., esp. at p. 75. 
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and free thought upon our stock notions and habits, which we follow 
staunchly but mechanically, vainly imagining that there is a virtue in 
following them staunchly which makes up for the mischief of following 
them mechanically.”® What wonderfully resourceful words! And how 
beautifully adaptable that statement is to the teaching of law! 

May I comment briefly on two of its clauses. Arnold speaks of pursuing 
perfection by knowledge on “all the matters which most concern us.” What 
matters has he in mind? The important things we should be concerned 
about? Or the things that concern us most, whether they are important or 
not? Since the law is concerned primarily with the relations of man to man 
and to his society, we surely have as our subject matter the most important 
matter in the world except for the relation of man to his God. Arnold also 
speaks of pursuing perfection by knowledge of “the best which has been 
thought and said in the world.” In the law we have two ways of finding 
the best: the best in fact, and the best in fancy. We all know that the 
Supreme Court of Canada gives us the best in fact; but where do we get 
the best in fancy? That depends on how we study law, how we learn it, how 
we teach it, how we regard it. Semantically, the word “law” here breaks 
down as a means of communication. Its resourcefulness is too vast. May I 
suggest that in a university community the study of law is the study of justice 


‘and the processes that lead to it, and that the law teacher is about equally 


interested in the nature of the processes and in the nature of justice. As 
Lord Mansfield once said, in urging the superiority of the judicial process 
over the legislative process: “All occasions do not arise at once . . . a statute 
very seldom can take in all cases, therefore the common law, that works 
itself pure by rules drawn from the fountain of justice, is for this reason 
superior to an act of parliament.”’® It is a sobering thought that Lord 
Mansfield (then Mr. William Murray) uttered those words in 1744, and 
only a century later stare decisis, a relative newcomer, had introduced stock 
notions and habits and had almost obliterated the eternal genius of his 
remark."? Mind you, I don’t entirely agree with Lord Mansfield, if he means 
to promote the judicial process at the expense of the legislative process, 
because I am sure that today law is working itself pure through both 
processes, and through the administrative process and the contract process as 
well. But the beauty of the words lies in the notion of working pure by draw- 
ing on the fountain of justice, for that is the virtue that must stand up against 
the impressive Latin of stare decisis. 

Culture and Anarchy (J. D. Wilson ed., London, 1948), p. 6. Professor George 


Wilson of Dalhousie University once said that a university is a place to come to think 
over again the great thoughts of man. 

10This remark was made by him as Solicitor-General William Murray, in the argu- 
ment of Omychund v. Barker (1744), 1 Atk. 21 at p. 33; 26 E.R. 15 at pp. 22-3. 

11Sophisticated English and Canadian judges and lawyers are not as overpowered by 
stare decisis as its technical statement might suggest that they should be, but the flexi- 
bility and growth of the common law has unquestionably been slower and less fruitful 
(and less articulate) in England and Canada than in the United States. The spirit of 
Lord Mansfield is admired but not emulated by many of his Anglo-Canadian descendents. 
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How willing are law teachers to turn a “stream of fresh and free thought 
upon our stock notions and habits”? Aren’t too many of us too content 
to say, “This is the law” and let it go at that? Aren’t too many of us too con- 
cerned about what the lawyers will say if we become too eager with fresh 
and free thought? How many of us would agree with the civil service lawyer 
in Ottawa who told me once that at the University of Toronto law faculty 
we taught heresy before we taught orthodoxy and that heresy should be 
reserved for graduate students? We can say this much at Toronto, I think, 
that we are majestically impartial in our unrelenting exposure of both the 
orthodox and the heretical. Anyway, I think that everyone who has taught 
knows that orthodoxy is made clearest by analysing heterodoxy. But surely, 
if there is any place in the world where fresh and free thought can be turned 
upon the problems of justice it is in the community of legal scholars within 
the university. Is this suggestion odd in a professional school? I rather regret 
that term “professional school.” The adequacy of university education 
in law as a training for practice is almost entirely coincidental—but happily 
so.’ Quare whether “professional” is not more resourceful than “practice.” 
And yet, how prone we are, some of us, to ask whether all this is really 
necessary for members of the bar or, should we not be quite honest and ask, 
for glorified real estate agents? 

We may with some profit inquire into the reasons why the matters 
which most concern us, as university teachers of law, have not hitherto 
been enthusiastically received and understood as an objective of the social 
sciences. If time permitted, a short course-by-course description of our 
typical curriculum would perhaps emphasize the relation that many of 
us think we see between law and the other social sciences and would perhaps 
show us why in fact the relationship is rarely recognized by the outsider. 
I think the “relation” has to do with the way law is taught, rather than 
what the law is (a social science or a practitioner’s bag of tricks). The 
“why” often has to do with the after-conduct of our graduates. Of juris- 
prudence and the history of law, little need be said. Even Professor Keirstead 
and Professor Clark, if they knew any jurisprudence or legal history, would 
concede their humanistic or social-scientific values. And many a curriculum 
now contains a course in international law, closely enough allied with that 
undisputed social science of international politics as to leave doubt where 
one begins and the other leaves off. We need not dwell unduly on the high 
levels of jurisprudence, history, and international law. I need hardly push 


12Many Canadian law teachers and practising lawyers share the view that the prepara- 
tion for practice provided by the university law faculty should be augmented by a period 
of time spent “under articles’”—an equivalent, in some respects, of the medical student’s 
hospital interneship. This practice is much less common in the United States. The 
bridging between the university and a small-town practice on one’s own is quite 
difficult without some experience in an office. The so far unresolved problem of the 
articles system is to provide some security against the haphazard quality of instruction 
available in the variety of offices open to students. The bars of both Quebec and Ontario 
have recently introduced some measures to eke out the deficiencies of some offices and 
to secure uniformity. 
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the argument that such commonplace subjects as criminal law, constitutional 
law, and administrative law are almost equally closely allied with political 
science and government. As sometimes conceived, criminal law is related to 
criminology, and those familiar with Michael and Wechsler’s casebook"* 
will have had a real introduction to the close relationship. A further insight 
into the important role of the lawyer in the reform of the criminal law, in 
its widest sense, is to be had from reading Professor Wechsler’s excellent 
address'* delivered at the Conference on Legal Research at Ann Arbor, 
Michigan, two years ago. Trade regulation and land use controls, or as I 
prefer to call it, more completely, community planning law, have very 
obvious connections with economics, government, and political science; and 
planning law, in the case of my own school, involves a very close inter- 
faculty alliance with architecture, geography, economics, and government 
and represents one beginning, I hope, of a more “synoptic” approach to 
interfaculty university experience at Toronto. 

But I ask you to consider seriously my claim that law, in the sense of the 
basic core of private common law or civil law subjects, if properly taught, 
is to be regarded as a social science. I ask you to consider the case for 
contracts (obligations), torts (delicts), real property, and even bills and 
notes. In each of these subjects the law teacher and his pupils are grappling 
with a small segment of human experience, history if you like, in which is 
to be observed a conflict of human interests and some attempt at solving that 
conflict. The attempt is thoroughly examined and compared with similar 
experiences and solutions at other times and under other conditions. The 
solution may take the form of agreement, and that form, or principle of 
order, is the subject matter of the law of contracts. The solution may take 
the form of adjudication, and of course the archtype of adjudication is 
the law of torts, a subject that Professor Mechem told us last year was, in his 
view, “pure sociology.” Certainly torts, like other law subjects, represents 
man’s constant search for justice. A poet has said, belittlingly, I am afraid, 
that “The law the lawyers know about is property and land.”*® We have no 
reason to be ashamed of our knowledge of real property law. Any economist 
will admit, I suspect, that land is one of the basic forms of wealth, one of the 
most important of human interests. Its ownership, regulation, and control 
have presented legal problems for every civilized age of man. In 1913 there 
was published a volume called Property: Its Duties and Rights—Historic- 
ally, Philosophically and Religiously Regarded. It consists of a collection 
of essays by professors of sociology, philosophy, church history, political 

13Michael and H. Wechsler, Criminal Law and Its Administration: Cases, Statutes 
and Commentaries (Chicago, 1940); 1956 Supplement by H. Wechsler. 

14H. Wechsler, “Legal Scholarship and Criminal Law” (1956), 9 Journal of Legal 
Education 18; reprinted in A. F. Conard (ed.), Conference on Aims and Methods of 
Legal Research (Ann Arbor, 1955), p. 126. (The discussion following Professor Wechs- 


ler’s paper is reproduced in this book pp. 136-51.) 


15H. D. C. Pepler, “The Law the Lawyers Know About” in Twentieth Century 
Poetry (London, 1946), p. 211. 
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science, economics, and divinity. Yet hardly any idea, except, perhaps, those 
of the divine, would not find a place, modestly and unpretentiously stated, 
and thoroughly and critically examined, in any properly taught real property 
law course.”® 

The secret of the role of law in the social sciences is, I think, clear enough. 
It is not what the law is, so much as how the law is taught, that justifies 
its place in the sun. Law regarded and taught as a closed system of rules, a 
law that is, will appeal to the humanist and the social scientist as an unpro- 
ductive technical subject, worthy only of the tradesman and the real estate 
salesman. We should be simply immoral if we, as teachers, tried to teach 
the law that is rather than the law that ought to be, even if it were possible, 
which I fancy it isn’t. As Cardozo said, although he meant exactly the 
opposite to the meaning I take from it today, “Law never is, but is always 
about to be.” His words were more resourceful than he supposed. There 
is no present, only a past and a future. Man lives on history and hope. The 
law serves purposes, and we must look to those purposes and how law 
can best serve them. We do not really want to produce a solution that 
answers no social problem, a cure for which there is no known disease. 
Thomas Reed Powell, late of the Harvard Law School, in a cynical or 
satirical moment defined a legal mind thus: “if you think that you can think 
about a thing inextricably attached to something else without thinking of 
the thing which it is attached to, then you have a legal mind.”’® Professor 
Powell was well aware that there were then, as now, dead men walking 
about who called themselves lawyers. But we do not judge the humanities 
and the social sciences by their failures, nor should we condemn the law 
simply because bad lawyers drive out good. 

It is from a view of how the law is taught that we may utter a word of 
warning to outsiders who come to the law through jurisprudence. Juris- 
prudence is our abstract science, but we know that the law student is first 
taken through the close study of cases; he reads, observes, and thinks, and 
we try to turn a stream of fresh and free thought upon stock notions. We 
ask why, and we examine carefully, closely, and critically, the answers we 
get. We look for the best which has been thought and said in the world. 
If we are really conscientious (and if we are not overworked) every 
course we teach becomes in one sense a course in jurisprudence, legal history, 
and comparative law. The examination and re-examination of problems in 
the judicial and legislative processes receive lasting and recurrent attention. 
This hard spade work, which is the work of such basic courses as torts, 
contracts, property, is an essential prerequisite to the reflective thought of 
jurisprudence and history. Only the most gifted mind, I think, can pick 


16]t is not my intention to suggest that more modern and sophisticated ideas are not 
discussed too! 

17B. N. Cardozo, The Nature of the Judicial Process (New Haven, Conn., 1921), 
p. 126. Cardozo was speaking scornfully of those jurisprudes who defined law as a 
prediction of what the courts would do. 
18Quoted by T. Arnold in The Symbols of Government (Oxford, 1937), p. 101. 
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up Cardozo’s The Nature of the Judicial Process and read it with real under- 
standing without having first thought through a myriad of single instances 
of the judicial process in action. Many, if not most, of these instances are 
only important because of slight variations in the facts, which, however, 
may demand radical variations in the judgment applied to them. The 
judgment itself may involve other processes of law than adjudication. 
Reading cases is merely vicarious experience, but is essential experience if 
law is to be meaningful. It should go without saying that, if the experience 
itself is to be meaningful, it too must be studied in the light of other experi- 
ence and man’s thought about that experience. Here, of course, we must 
draw upon the research of our colleagues in sociology, economics, history, 
and psychology. Let us hope that we are immodest enough to draw upon 
their researches critically, not blindly. Income tax law, for example, raises 
vital questions: what part of man’s material reward must be allocated to 
the common good, and how shall we see that the determination is justly 
arrived at? In dealing with these questions the tax lawyer will naturally 
look at the learning of economists and accountants, but he will surely 
examine what he finds with the greatest of care.’® 

I mentioned earlier the expression “sociological jurisprudence,’ which 
I confess I do not understand, although I am said to have accepted it.” 
If it means substituting Gallup polls for constructive thought about human 
values, then I reject it. Law is, and I expect will always be, a speculative 
subject. That is not to say that speculative thought is not more fruitful when 
based on as complete a collection of facts as it is possible to get; but the 
collection of those facts is a secondary function in the study of law. As I 
see it, our claim to leadership in the university community rests largely upon 
our training in the analysis of facts and values, separately and inextricably 
mixed up. Problems, we sometimes call them. We should be careful not 
to lose this highest reward we can offer our students. 

There is real danger, I believe, of falling into the common error of modern 
sociology, of supposing nothing is of significance if it cannot be measured. 
This false assumption results in the rejection of problems that cannot be 
reduced to measurable factors. The danger is even more subtle: it frequently 
results in the study of that part of a problem that can be measured under 
the delusion that the whole problem is being studied. This is patently evi- 
dent in some studies in psychiatry and psychology where human purpose 
and moral ideas are deliberately omitted. One of the sins rightly or wrongly 
attributed to some schools of positivism is the disregard of social facts and 
human purpose. Anyone who disregards either of them in law, regardless of 
his legal philosophy, is making a serious error in analysis. We simply have to 
discriminate: to select enough facts without becoming mere fact collectors. 

Closely related to the danger of searching for unnecessary facts is the 


19See, for example, F. E. La Brie, “Canadian Courts, Accountant Witnesses, and the 
Theory of True Income” (1958), 12 University of Toronto Law Journal 227. 
20—. McWhinney, “New Frontiers in Jurisprudence in Canada.” 
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danger of searching for unnecessary cases. I have in mind the increasing 
paraphernalia of modern scholarship represented in our world by digests 
and the multiplicity of law reports. Essential as it is to have access to this 
wealth of ancient and contemporary history, we must not let it overwhelm 
us." We must overcome the students’ natural suspicion that somewhere in 
the library is the answer to his question. In the United States sheer volume 
has forced law faculties to give up the endless search for the printed word 
and to substitute a more sophisticated thought process. It seems to me that 
while we should take care to develop a greater “fact consciousness” in our 
students in all our classes, we should provide a few specialized classes, 
probably as options, where fact gathering and evaluation can be experienced 
directly. I hope I am not getting too deeply into “methodology,” another 
expression I distrust. Usually what is meant is “method,” but in any event 
I want to avoid the impression that the study of law has the added danger 
that its students learn how to do everything without ever doing anything. 

Another danger arises from the study of cases, yet it is also fundamental 
to the nature of law. The danger is one of becoming too disputatious and 
ignoring the importance of what has been called “the collaborative articula- 
tion of shared purposes.’’** It is possible during controversy to become so 
absorbed in debating tactics that you fail to see the value of your opponent’s 
point of view. But one of the great features of the common law system is 
what is commonly called the adversary system. If we are to acquaint our 
students with the best that has been thought and said in the world of law, we 
have to remember that it has been thought and said very often in the 
context of an adversary proceeding. The advocate has a most important 
role to play in the processes of social order. University law schools have, 
indeed, been accused of underestimating this role. We seemingly can please 
no one, for some of our critics have said that we produce judges, not lawyers. 
While I recognize in this criticism a grain of truth, I think it is important to 
keep some perspective about the adversary system. It too has a purpose, and 
that purpose is to ensure that the truth will emerge in the end. 

It should have been apparent from what I have said that university law 
faculties need more full-time teachers. If we are to be full-time teachers we 
must resist the temptation to become so involved in, and wealthy from, 
outside work, that we cannot afford to turn it down. Yet, within limits, out- 


21]. A. Richards warns us of this in the field of literature in Speculative Instruments, 
pp. 61-2: “Modern scholarship positively gets in the way. The critical apparatus of 
approach to the great things keeps them from their would be student. He is daunted in- 
cessantly by the thought that somewhere there is something which would, if he only 
knew it, help him to understand better. He comes to distrust the direct approach, and 
lives in an unhealthy terror of his ignorance—which will anyhow for all men to time’s 
end be infinite. He forgets that we do not help ourselves or others by collecting more 
facts and comments, but by understanding more clearly our problems and theirs. We 
learn best to do this by reflecting upon such problems and by seeing them through the 
eyes of the best minds.” 

22The expression comes from L. Fuller, “Human Purpose and Natural Law” (1956), 
53 Journal of Philosophy 697, reprinted in (1958) 3 Natural Law Forum 68. 
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side work may be a valuable source of experience and insight that is simply 
not available from books. But the real problem of outside work is time 
lost from teaching duties. Here, indeed, is the most difficult question in the 
idea of the university: the roles of teaching, research, publication, and 
relations with students. I think the university community exists primarily to 
encourage, inspire, and lead, or push, the novice through his initiation to 
his graduation, his exodus to the outer world. This may be a utilitarian 
approach, but I do not apologize. Teaching, whatever it is and however it 
is done, becomes the first duty of the professor. But teaching, I suggest, 
is a by-product of incessant reading, observing, and thinking, which, if it has 
been at all productive, will want to spill over, and the scholar in the 
community can direct this spill in three ways: he may talk with his col- 
leagues; he may talk with his students, encouraging the younger to enquire 
and explore, and challenging the older to contradict his ideas; and he may 
publish his ideas in an article or a book. It seems to me that every teacher 
must find his own outlet, and all I want to say this morning is that in my 
mind the outlets to students, in classes, seminars, tutorials, or informal talks, 
are of first importance. We are sometimes accused of not writing enough. 
If the reason for this is that we are working with students, then it is, in my 
view, sufficient reason. But if any of us has something worthwhile to say— 
something new, or something old restated with some fresh insight, or even 
a mere collection of facts not otherwise available—that will stimulate others 
to reflection and new understanding, then we should most certainly try to 
find time to publish. 

By reading, observing, and thinking, the teacher must make himself the 
master of the best which has been thought and said in the world on all 
matters which most concern him. But can even a full-time teacher take all 
law for his province? Can he do his duty if he does not? Perhaps the answer 
lies in a gradual relaxing of the scope of the teacher’s duties, from a variety 
of subjects (not too many at one time) over the first years of his teaching 
career until, backed by real experience, he emerges a budding specialist in 
one private and one public law subject, with a modest teaching responsibility 
of five hours a week, with more time to devote to individual contact with 
the students, and more time to publish if the spirit moves him. I have 
stressed contact with students. This contact is only possible if the number of 
students is not disproportionate to the number of teachers on the faculty. 
This association adopted a ratio last year of one teacher for every twenty- 
five students. This ratio may be very misleading if the size of the class that 
meets the one teacher is two hundred, yet a school of six hundred students, 
three years of two hundred each, meeting with twenty-four teachers, each of 
whom taught one of the twenty-four compulsory subjects on the curriculum, 
would meet the test of this ratio. Statistics undoubtedly have their place in 
this world, but when they are used to measure the unmeasurable, or when 
they are used to state a formula of ambiguous application, they should be cast 
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aside or kept in their proper place. Our purpose in setting a ratio is to secure 
closer contact with students. The large class rarely does this. Even Harvard, 
whose proud boast was that it is better for one hundred and fifty students 
to sit at the feet of a great teacher than for twelve to sit with a mediocre one, 
has partially abandoned this question-begging position. But I doubt whether 
the large class can ever do the job of the small class. It is, I think, only a 
matter of money and the calibre of the teachers and the students. 

While I have ignored the vexing question of compensation of teachers, 
may I conclude with one reference to a reward that I think essential if we, 
as teachers, are to do justice to our jobs. That reward is a more frequent use of 
sabbatical leave, because I think we should recognize the old-fashioned 
principle that teachers need time off for a change of scene and interests. 
Nor is it right that a sabbatical should be granted only when we want 
to do work on some legal specialty. If a law teacher wanted to take a 
year off once in his teaching career to live, say, in Rome, and to study, say, 
the poetry of Coleridge or Gerard Manley Hopkins, I think he should be 
allowed to do so, and with at least half his salary. He is asking for, and 
needs, a change of scene and interest. He intends to surround himself with 
beauty both physical and intellectual. Why shouldn’t he? Let us remember 
that he has to turn a stream of fresh and free thought on stock notions and 
habits. After all, a gardener rotates his crops and even lets his land lie fallow. 

In all this, I have wanted to say to Professor Keirstead and Professor 
Clark that I think their statement when made was at best only half true, 
and today, is even less so. I have wanted to say, to the law societies and 
to the Conference of Governing Bodies, that they must expect university law 
faculties to do a university job, which will require more and better teachers 
with greater freedom from the superstitious awe of local law, and with, in 
the larger schools, smaller classes. I have wanted to say to the Canada 
Council that law, when conceived of as a university subject, is a social 
science and might well be thought of as one of the humanities; that Cana- 
dian law is a manifestation of our bicultural nation; and that it is incon- 
ceivable that law should be omitted from future studies of our cultures. 
And finally, I have wanted to say, amongst ourselves, and immodestly, that 
while we, as university law teachers, fall far short of our ideals, I hope we 
can claim to be as aware of them, and as anxious to achieve them, as any 
of our brethren in other faculties. 





ADMINISTRATIVE DECISION AND THE LAW: THE CANADIAN 
IMPLICATIONS OF THE FRANKS REPORT 


Joun Wituis* 


HE purpose of this paper is to consider the implications for Canadians 

of the recent report of the Franks Committee on administrative justice 
in England.’ This is the second English report of its kind to be made in 
twenty-five years, the first being the famous Report of the Committee on 
Ministers’ Powers in 1932.? Both committees made exhaustive inquiries 
into the actual day-to-day working of English administrative justice and in 
the light of that knowledge made recommendations for its improvement. In 
the United States, the Report of the Attorney General’s Committee on 
Administrative Procedure reviewed in 1941 the federal administrative pro- 
cess as it actually operated; in the light of that report, Congress passed in 
1946 the Administrative Procedure Act laying down in fairly general terms 
the minimum standards of procedure to be observed in the administrative 
exercise of delegated powers of adjudication; and in 1955 a Task Force on 
Legal Services and Procedure made a year-long study of the entire field of 
federal administrative law and submitted its conclusions in a 442-page 
report to the Hoover Commission.* In Canada there has never been any 
official inquiry into such questions. 

For this reason—and we should do well to admit it before we begin trying 
to learn lessons from the Franks Report—we Canadians do not know much 
about our own situation. We do know that in our country, as in England 
and in the United States, there is at the federal level and at the provincial 
level a heterogeneous collection of bodies other than courts—independent 
commissions, civil service departments and other statutory authorities— 
deciding disputes between that mighty engine, the state, and the individual 
citizen or business corporation; but of what most of them in fact do, how 
they in fact do it, and to what extent they are in fact supervised, checked, 
or controlled, we have only a hazy and rather general knowledge.* The 


*Professor of Law, University of British Columbia. This paper was presented at a 
joint meeting of the Association of Canadian Law Teachers and the Canadian Political 
Science Association at Edmonton, Alberta, on June 6, 1958. It has already appeared in 
(1958) 24 Canadian Journal of Economics and Political Science 502. 

1United Kingdom, Report of the Committee on Administrative Tribunals and Enquiries 
(1957), Cmd. 218, hereinafter cited as Report. This report has been commented on from 
the English point of view in an article by W. A. Robson, “Administrative Justice and 
Injustice: A Commentary on the Franks Report,” [1958] Public Law 12; and in an 
we by = C. S. Wade, “Administration under the Law” (1957), 73 Law Quarterly 

eview 470. 


2(1932) Cmd. 4060. 

3See B. Schwartz, ‘Memorandum to the Committee on Administrative Tribunals and 
Enquiries” (1957), 35 Canadian Bar Review 743, 747-54. 

*All we have is a handful of quite general studies of particular boards. Those calling 
for special mention are: J. Willis (ed.), Canadian Boards at Work (Toronto 1941); 
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various provincial committees of the recently established Administrative Law 
Section of the Canadian Bar Association are at present examining their 
local scenes in the light of the Report and perhaps we shall all be less 
ignorant when their findings have been made and collated. Law teachers 
and political scientists, take note; here lies an untilled field for badly 
needed research and description. 

Now let us take a look at the English scene depicted in the Report and 
clearly recognize that we are in unfamiliar country. It is quite obvious that— 
except in a very general way and at a fairly high level of abstraction— 
English ways are not our ways and their fights are not our fights. We cannot 
therefore expect to learn any but the most general lessons from the Report 
and must reconcile ourselves to finding little guidance in matters of detail. 
Most of the detailed applications by the Committee of their own procedural 
principles to particular operations of particular deciding authorities in 
particular fields of government activity have no relevance in Canada because 
we have no such authority or no such field. We cannot therefore borrow 
directly from them. 

The first half of the Committee’s Report deals with what they call 
tribunals. These bodies do, as between a government department and the 
individual citizen, the kind of job traditionally done by the ordinary courts 
(to whom they have been preferred for reasons of cheapness, accessibility, 
freedom from technicality, expedition, and/or expert knowledge of their 
particular subject) ; they decide, as neutral and independent outsiders, the 
application to disputed cases of the statute or regulations administered by 
that department. They are, for the most part, composed of lay members 
of the public who usually serve on a part-time basis and without remunera- 
tion. They are also for the most part local bodies, and therefore very 
numerous, and they operate in a wide variety of fields. Local citizen- 
tribunals of this type are rare in Canada—the only well-known examples 
are the local courts of referees under the Unemployment Insurance Act 
which hear appeals from the rejection by the department of claims for 
unemployment insurance and the local assessment appeal courts in some 
provinces which hear appeals from the value set by the municipal assessor 
upon real property for local tax purposes. In addition, nearly all the fields 
in which these English tribunals operate (for example, rent control, farm 
management, the national medical service, conscription) are outside the 
present scope of government regulation in this country. The relevance of 
most of the first half of the Report to the Canadian situation is therefore, 
at best, rather indirect. 


The second half—on what the Committee call “enquiries” or “adminis- 


A. W. Currie, “The Board of Transport Commissioners as an Administrative Body” 
(1945), 11 Canadian Journal of Economics and Political Science 342; H. S. Relph, 
Quasi-Judicial Powers under the Unemployment Insurance Act (1948), 26 Canadian Bar 
Review 500; and W. W. Cameron, “Regulation and Distribution of Securities in Ontario” 
(1953), 10 University of Toronto Law Journal 199. 
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trative procedures”—does not seem relevant to our situation at all. It is 
concerned with a topic that has (except, perhaps, in the single field of 
community planning) no counterpart in Canada—the hearing held by a 
department of the central government to consider objections made by a 
citizen to a proposal by that department or by a municipality to expropriate 
his land for public use or in the public interest. It deals exclusively with one 
particular aspect of that hearing, which also has no counterpart in Canada, 
namely, the holding of it by an inspector appointed by the department who 
makes a confidential report to the department on the basis of which the 
department, without allowing the citizen to see the report, confirms or 
disallows the expropriation. It is an amusing commentary on the wholly 
relative character of what is or is not fair in administrative procedure that 
what is to the Englishman the inalienable legal right to be heard before 
his land is taken for public purposes is entirely denied to the Canadian— 
the only thing he is allowed to argue about, usually in a court, is the amount 
of compensation to be paid him—but I have only once heard that denial 
mentioned as one of the defects of Canadian administrative law. There is 
in the Report a salutary warning against expecting much help from the 
experience of other countries in the fact that the problem, common to both 
English and United States administrative law, and one of the scarred baittle- 
grounds in both countries,® whether the report of a primary hearing officer on 
which the agency itself will thereafter decide the issue should be disclosed 
to the parties and be open to further argument by them before the agency, 
is not likely to come up in Canada; because, as far as I know, the primary 
hearing officer system is not used by any agency in this country except the 
Air Transport Board. 

Turning from English problems which have no Canadian counterpart, 
let us now look at one or two Canadian problems which seem to have no 
English counterpart. To what extent should the ordinary courts or a political 
superior, such as a cabinet, be entitled to review the decisions of independent 
regulatory boards, those governments in miniature which, like the Board 
of Transport Commissioners, the Alberta Oil and Gas Conservation Board, 
and the Ontario Securities Commission, hold the power of life and death 
over whole industries and dominate administrative adjudication in 
Canada? Not only are all the industries just mentioned free from government 
regulation in England—where the government owns and operates the rail- 
ways itself, there is no oil and the issue and sale of securities is regulated, 
as far as it is regulated at all, by the Stock Exchange—but even the institu- 
tion of the independent regulatory board exercising economic control is 
almost unknown there. That institution was borrowed by us from the 
United States. What about the procedural problems of labour relations 


5Report, Parts IV and V, esp. wg 55-61. 
8] bid., pp- 71-4, and L. L. Jaffe, 
[1956] Publi 


“The American Administrative Procedure Act.” 
Law 218, 227-8. 
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boards, so often involved in litigation that the major part of the kind of 
administrative law known to practising Canadian lawyers revolves around 
them? Here again there is no English experience; in England the field of 
union recognition is not regulated by the government; here, too, Canada 
borrowed both the subject matter and the institution from the United States. 
With respect to the giants of the Canadian process of administrative adjudi- 
cation, therefore, the Franks Report has nothing to offer. 

It is quite clear that we Canadians can get little or no direct help from 
the Franks Committee. What indirect help can we get? I shall try later to 
answer that question under three heads: the principle of impartiality; a fair 
hearing; and judicial review. 

However, we can learn a great deal from the Committee’s general 
approach to administrative justice and administrative procedure. First, 
the Committee ungrudingly recognize that administrative justice is here 
to stay: “We regard both tribunals and administrative procedures as essen- 
tial to our society.” The Canadian legal profession should take that to 
heart; in this country it is still thought desirable when addressing lawyers 
to make statements like “In his professional capacity the lawyer is not 
concerned with the political conundrum, whether administrative tribunals 
are a good or a bad thing.””® 

Second, the Committee’s sensible test of “fairness” in procedure is 
whether it looks fair to the average man in the street; as they say in one 
connection, “Here the appearance is what matters.”® A procedure that looks 
fair to the average man makes him ready to accept decisions that he doesn’t 
like and doesn’t understand. It is, as Lord Radcliffe has suggested in the 
Rede Lecture for 1956, the average man’s satisfaction with the judge him- 
self, the conduct of the proceedings, and the treatment of the witnesses 
which makes him ready to be satisfied with the result of a court trial and to 
overlook the unfamiliar and often unrealistic lawyer’s reasoning on which 
it is based.’° 

Third, I am glad to say that the Committee twice reject as unhelpful the 
conceptual distinction between what is “judicial” and what is “adminis- 
trative’ that plays so large a part in the kind of administrative law best 
known to lawyers, and prefers a down-to-earth empirical approach. The 
distinction does not, they say, yield a valid principle on which one can decide 
whether the duty of making a certain decision should be laid on an indepen- 
dent “tribunal” or left with the civil service. The true question is whether 
the policy of the legislation is so settled that it can be embodied in a series of 
detailed regulations (in which case the decision can be entrusted to a 


TReport, par. 406. 

58R. F. Reid in the introduction to his lectures to Ontario lawyers on “Administrative 
Law: Rights and Remedies,” Law Society of Upper Canada, Special Lectures, Practice 
and Procedure before Administrative Tribunals (Toronto, 1953), pp. 1-2. 

®Report, pars. 303, 22. 

10Lord Radcliffe, “How a Lawyer Thinks” (1956), 270 The Lancet 2. 
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“tribunal” or to the courts) or is to remain flexible (in which case wise 
expediency is the proper basis of right adjudication and the decision must 
be left with the civil service).’’ Nor do they (as the English courts have 
done) use the distinction to determine the extent to which the expropriation 
procedure I mentioned earlier should embody some of the procedural safe- 
guards incidental to the proceedings before an ordinary court. They address 
themselves instead to the task of finding a reasonable balance between the 
rights and feelings of individual citizens who find their possessions interfered 
with by the administration and the public interest which requires that the 
administrative authorities should not be frustrated in carrying out their 
duties and also that their decisions should be subject to effective checks or 
controls.’* 

Fourth, the Committee twice warn us against overestimating the import- 
ance of having paper rules of theoretically fair procedure. “We wish,” they 
said, “to emphasize that, whatever our recommendations . . . may be, 
nothing can make up for a wrong approach to administrative activity by 
the administration’s servants.”’’* This is an important warning; what really 
counts is a fair mind in the men who run the system. The elaborate safe- 
guards provided in the United States by the Administrative Procedure Act 
against the mere appearance of partiality, in the most refined of the legal 
meanings of that word, in an agency’s hearing officer have been made to 
look a little ridiculous by the charges of yielding to actual bribery and actual 
influence levelled last February against some of the heads of the Federal 
Communications Commission.'* Again, in connection with expropriations 
the Committee say: “One final point of great importance needs to be made. 
The evidence which we have received shows that much of the dissatisfaction 
with the procedures relating to land arises from the basis of compensation.”*® 
This is an important warning too; attacks on the procedure followed by a 
deciding authority are often merely a cloak for attacking the substance of 
the legislation it is administering. Many of the onslaughts against administra- 
tive tribunals made by lawyers and businessmen are, at bottom, onslaughts 
against government regulation itself—and this is true on both sides of the 
Atlantic. 

Finally, and this is the guiding philosophy of all their detailed recom- 
mendations, the Committee’s view is that the characteristics of openness, 
fairness, and impartiality should mark all administrative adjudication but 
need not be present in the same way and to the same extent in all its parts.’* 
I shall deal first with the principle of impartiality. 


11Report, pars. 26-31. 

12] bid., pars. 262-77. 

13] bid., par. 405. 

14New York Times, Sunday ed., Feb. 23, 1958, and “Letter from Washington,” dated 
Feb. 20, 1958, in the New Yorker, March 1, 1958, p. 89. 

15Report, par. 278. 

16] bid., pars. 21-5. 
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THE PrinciPLe OF IMPARTIALITY 


It is a basic principle in the layman’s idea of justice that no one should be, 
and what is more important, no one should even appear to be, a judge in his 
own case or prosecutor and judge at the same time. That is why the average 
individual citizen instinctively feels that he ought to be able to challenge 
before an independent and impartial tribunal—preferably a judge of an 
ordinary court—any adverse ruling made against him by a government 
official or body of government officials. However, because the administrative 
tribunals whose work was referred to them for review were already inde- 
pendent forums for challenge of departmental decisions and the vast mass 
of departmental decisions without any such forum for challenge were, 
unfortunately, outside their terms of reference,’* the Committee were not, 
except in matters of minor importance,” called upon to apply the principle 
of impartiality. 

In Canada the principle has resulted in two legislative changes during the 
last ten years. Until 1948 the income tax law expressly left to “the discretion 
of the Minister,” the very person who was responsible for collecting the tax, 
the determination of the question whether the amount claimed for an 
admittedly deductible expense, for example, advertising expenses or execu- 
tives’ travelling expenses, was proper in the circumstances. Under this régime 
the department had every appearance of being a judge in its own case. As a 
result of an outcry against “ministerial discretion” and invocations of “the 
rule of law,” the new Act took the wise step of not only establishing the 
Income Tax Appeal Board, a special tribunal of income tax law in some 
respects similar to the English tribunals with which the Franks Committee 
were concerned, but also of giving to the Board the power to decide as a 
matter of “law” whether the amount claimed for expenses of this kind is 
“reasonable” or not. The discretion is still there, of course, but it is now the 
discretion of an independent and impartial third party, the Board.’® In the 
field of anti-trust law the duties of the Combines Investigation Commissioner 
were until 1953 such that he was given “the compromising appearance of 
being ‘at one and the same time prosecutor and judge.’ ” In pursuance of the 
anti-monopolistic programme, he selected the industries within the economy 
which should be subject to preliminary investigation, himself set in motion 
the machinery for full-scale investigation, conducted it through his own 
officials, and, when it was completed, made a public report appraising the 
situation and recommending prosecution. In recommending that the Com- 


17] bid., par. 14. Robson is highly critical of this hiatus in the terms of reference: see his 
article, cited supra, at pp. 13-14. 

18Matters of removing to an independent third party the power of appointing the 
members of tribunals and the inspectors; Report, par. 409, recommendations 2 and 70. 

19In this passage I have drawn on my paper, “The Administrator as Judge—The 
Citizen’s Right to an Impartial Tribunal” in Proceedings of the Institute of Public 
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missioner’s duties should be divided and assigned to two separate agencies, 
an agency for investigation and research and a board for appraisal and 
report, the Committee to Study Combines Legislation used words reminis- 
cent of the Franks Report: “It is important that the Act receive the widest 
public support. There seems to be no valid criticism of the fairness of the 
administration of the Act but as long as a single official is placed in the 
position of being required to perform incompatible functions there is room 
for a good deal of public misunderstanding.” 

I do not suppose that anyone ever seriously thought that the income tax 
department or the combines commissioner lacked impartiality in fact. ‘These 
bodies may indeed, just because of the dual position they occupied, have 
leant over backwards to be fair to the citizen; thus, the Royal Commission 
on Broadcasting, while finding that the Canadian Broadcasting Corporation 
was “repeatedly criticized in some quarters, not of being unfair but simply 
of being both regulator and competitor of the private stations,” did attempt 
to be fair by tending to minimize their regulation of the private stations.”* 
That does not matter; since the end to be secured is public confidence, 
“here,” as the Franks Committee said, “it is the appearance that matters.”’* 


ADMINISTRATIVE DECISION AND THE LAW 





A Fair HEARING 


In Canada and England, as elsewhere, there are innumerable occasions 
on which civil servants or boards are entitled to interfere with the property 
or livelihood of the citizen—shutting down his business premises as insani- 
tary, or cancelling his taxi-driver’s licence, for example. At this stage two 
questions arise: first, must he be given a hearing before action is taken 
against him; and second, if so, what kind of a hearing can he demand; to 
what extent, for instance, can he insist on being heard orally, having his 
lawyer there, cross-examining the other side, and the like. 

On the first of these questions the Franks Committee do not touch at all, 
for what they were directed to investigate was the operation of administra- 
tive tribunals and administrative enquiries, that is, situations in which the 
citizen’s right to be heard was already established by particular statutes. The 
common law on the question is wholly uncertain; on the authority of three 
recent cases in Canada it seems that a union is entitled to a hearing before 
being decertified** and so is a landowner before his premises are condemned 
as being unfit for human habitation,”* but a securities salesman is not 


20Canada, Report of the Committee to Study Combines Legislation (Ottawa, 1952), 
pp. 29-31. 

“lCanada, Report of the Royal Commission on Broadcasting (Ottawa, 1957). 

22Report, pars. 303, 22. 

231’Alliance des Professeurs Cctholiques de Montréal v. Labour Relations Board of 
Quebec, [1953] 2 S.C.R. 140; [1953] 4 D.L.R. 161. 

24Board of Health for Saltfleet Township v. Knapman, [1954] 3 D.L.R. 760 (Ont. 
H.C.), affirmed [1955] 3 D.L.R. 248 (Ont. C.A.), affirmed (1957) 6 D.L.R. (2d) 81 
(S.C. Can.). 
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entitled to be heard before his licence is revoked.”* Should such a right be 
established by a general over-all statute? On the one hand “the right to be 
heard before being judged is the paramount safeguard against the abuse of 
power.” On the other hand there are cases where the rigid requirement of a 
prior hearing would hamper the authority without conferring any real 
advantage on the individual concerned. We should probably allow the 
courts to continue from case to case “their creative umpireship of the 
conflict between administrative convenience and personalized justice.””* 

If a citizen has a right to a hearing, to what kind of hearing does the 
principle of fairness entitle him? On this question, too, the common law 
is uncertain, but here the Franks Committee had a good deal to say. I shall 
refer only to their views on the procedure that ought to be followed before 
what they called “tribunals,” for, as I said earlier, what the Committee call 
“enquiries” or “administrative procedures” have no counterpart in Canada. 
They rejected the idea of a single uniform code similar to that contained in 
the American Administrative Procedure Act. What they did was to enun- 
ciate certain minimum standards, apply them quite generally to each par- 
ticular tribunal, and recommend that the Standing Council on Tribunals, a 
new watch-dog body to be established for the purpose of keeping the opera- 
tions of all tribunals under continuous survey, work out the details for each 
particular tribunal and embody them in regulations governing it.?” The 
problem is, of course, that there is no procedural safeguard, however mini- 
mal, that is applicable at all times and in all circumstances. Take, for in- 
stance, the requirement, demanded by the principle of “openness,” that a 
tribunal’s proceedings be held in public. Using a Canadian example, this 
requirement encounters in proceedings before the Income Tax Appeal Board 
the equal and opposite principle of “fairness” which demands that a tax- 
payer should not have to disclose to the world and his competitors the 
financial details of his business. The Committee’s method of reconciling 
uniformity of principle with diversity in the kinds of tribunal and the work 
they do will be of interest to the Committee on Civil Liberties of the Cana- 
dian Bar Association which is, I understand, considering the problem and 
has had submitted to it by the Ontario Section a draft bill entitled the 
“Administrative Procedures Act.”** 

Of the many procedural questions discussed in detail by the Franks Com- 
mittee,”* two will be of particular interest to Canadians. They recommended 


25Ontario Securities Commission v. Dobson (1957), 8 D.L.R. (2d) 604 (Ont. H.C.), 
607. Discussions of the law on the common law right to an administrative hearing will 
be found in R. F. Reid, “Administrative Law: Rights and Remedies,” pp. 6-22; and in 
S. A. de Smith, “The Right to a Hearing in English Administrative Law” (1955), 68 
Harvard Law Review 569. 

26The quotations are from L. L. Jaffe “The American Administrative Procedure Act,” 
pp. 222-4. 

27Report, pars. 62-3. 

28Information derived from an unpublished paper presented to the Civil Liberties 
Committee in 1956 by D. W. Mundell, Q.C., of Toronto. I shall draw on this paper again 
at a later stage. I have not seen a copy of the draft “Administrative Procedures Act.” 

29Report, pars. 67-102. 
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—and so does the Ontario draft bill—that a tribunal should set out in 
writing the findings of fact on which it based its decision and give the 
reasons for it. This goes beyond the common law requirements of what is 
called “natural justice”— it is only occasionally that a magistrate gives a 
written decision—but without written reasons the citizen finds it difficult to 
know whether or not he has any grounds for resorting to the courts, and in 
one kind of case, which particularly affects labour relations boards in this 
country,®* he may not be able to invoke the aid of the courts at all unless 
written reasons have been given—in which connection you should note that 
some labour relations boards do not give written reasons. They also recom- 
mended—but the Ontario draft bill does not—that a party should, save in 
exceptional cases, be entitled to be represented by a lawyer; they were 
impressed with the argument that many people are quite unable to present 
their own case coherently. In concluding this part of my paper, I had better 
say that the fair-hearing recommendations of the Franks Report have little 
to offer to experienced full-time giants like the Transport Board and the 
Income Tax Appeal Board but may have something to offer to some inex- 
perienced part-time or occasional bodies like labour relations boards and 
assessment appeal courts. 


Jupicia, Review 


The Committee’s recommendations on judicial review, that is, control by 


the ordinary courts over the determinations of boards or officials with 
statutory powers to decide, are in the main conservative. The Committee 
disapprove of “privative clauses,” that is, clauses in statutes which purport 
to deprive the courts of that minimal power of control which the common 
law gives them.*? Under the common law the courts have no power to 
review the substance of the deciding authority’s decision except, and it is an 
important exception, questions of law; but they do have power to review the 
process whereby the decision is arrived at. They require that the authority 
honestly apply its mind to deciding the question it is empowered to decide 
and no other question but that question. They also require that the procedure 
the deciding authority adopts for hearing the dispute conform to the funda- 
mental rules of fair play and, in effect, set minimum standards of fairness 
for the process of administrative adjudication. In a word, the courts have 
inherent power to guarantee the citizen against arbitrary decision. Unfor- 
tunately, and particularly in labour relations boards cases, some Canadian 
courts have sometimes stretched both requirements very far and have 
quashed decisions properly certifying unions for what seem rather fanciful 
deficiencies in procedure, with the result that the merits are subordinated 
to mere formalism—and this, by the way, despite the existence in all the 


30Where the ground of challenge is “error of law on the face of the records.” 
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labour relations acts of strongly worded privative clauses.** With all respect 
to those people who object, as I do too, to these occasional stultifications by 
the courts of the labour relations boards, my view is that the courts should 
never be deprived of their historic power to require deciding authorities to 
approach the matter before them in a fair-minded way and with a fair 
procedure. To that extent I share the Committee’s dislike of privative 
clauses. I admit the underlying dilemma between the need for this limited 
type of judicial supervision and the need to avoid too much of it, but in my 
view the citizen should continue to retain the quasi-constitutional guarantee 
it gives him against the possibility of arbitrary action. I do not, however, 
object, as the Committee do, to privative clauses which debar the courts 
from reviewing questions of law; in my view, some questions of law ought 
to be unreviewable. I shall come to this matter in a moment. 

The Committee did not feel that any improvement was needed in the 
legal remedies by which this quasi-constitutional guarantee is translated into 
action.** This will surprise a Canadian lawyer. In Canada these remedies 
contain far too many pitfalls. If counsel decides to proceed by way of 
certiorari, the court may throw out the case on the ground that certiorari 
lies only to tribunals or authorities “exercising judicial functions” and that 
the body whose decision he is seeking to attack is “acting administratively” ;** 
but, alas, the jurisprudence on what is “judicial” and what is “administra- 
tive” is inextricably confused. If he tries to dodge the problem of the judicial- 
administrative dichotomy by proceeding by way of an action for a declara- 
tion that the decision is void for disregard of “the principles of natural 
justice,” the court may tell him that an action of this kind only lies if there is 
no other remedy equally convenient, beneficial, and effective, that the tri- 
bunal under attack exercises judicial functions, and he should have brought 
certiorari*°—so, action dismissed. It is absurd that in this day and age a 
citizen with a clear substantive right should be embarrassed by technicalities 
in asserting it. What is needed is a uniform remedy of a summary nature that 
avoids the “judicial” or “administrative” problem; on this matter, too, an 
Ontario draft bill called “The Statutory Powers Supervision Act” has 
been submitted to the Civil Liberties Committee of the Canadian Bar 
Association.**® 

The Franks Committee are “convinced that an ultimate control in regard 
to matters of law should be exercised by the traditional courts” but rejected 
proposals by some organizations representing members of the legal profession 


82Some of this paragraph is taken directly from my paper, “The Administrator as 
Judge—tThe Citizen’s Right to an Impartial Tribunal.” 

33Report, par. 117. 

34See the Judicial Committee of the Privy Council case of Nakkuda Ali v. Jayaratne, 
[1951] A.C. 66. 

35See Hollinger Bus Lines Limited v. Ontario Labour Relations Board, [1951] O.R. 562 
(H.C.); [1952] O.R. 366 (C.A.). See, however, the recent English case of Vine v. 
National Dock Labour Board, [1957] 2 W.L.R. 106; [1956] 3 All E.R. 939 (HLL.). 

36Information derived from D. W. Mundell’s paper presented to the Civil Liberties 
Committee. 
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to allow the courts to review the “reasonableness” of the exercise by a 
minister of his discretion in the expropriation procedures.*’ This position, 
including the distinction between matters of law and matters of policy, 
roughly accords with the present law of judicial control both in England 
and Canada. The courts have, as recent developments in the law of certiorari 
and declaratory actions seem to show,** a common law right to review any 
question of law decided by boards or officials—although some statutes, 
among them the public utilities acts of the various provinces, actually go on 
to confer that right upon them in express words. They have no right to 
review, and always disclaim any intention of reviewing, any question of 
policy; policy is the responsibility of the board or of the minister in charge 
of the department, and not of the courts. It is not, however, always easy to 
separate a question of law from a question of policy. Where, for instance, a 
labour relations board, which is responsible for seeing that union recognition 
works, determines that a comptometer operator is not employed in a “con- 
fidential” capacity within the meaning of the act denying bargaining rights 
to persons within that statutory category, is it determining a reviewable 
question of law or a non-reviewable question of policy?*® Most courts would 
without hesitation classify this matter of the interpretation of the governing 
act as a question of law and many courts would then proceed to “interpret,” 
that is, pour their own views into, the vague statutory standard the board 
has been set up to administer and thereby dictate to the board what any 
layman will recognize as policy. Recourse to the courts on questions of law 
should in my view be confined to questions of “lawyer’s law,” that is, those 
laws with which lawyers are familiar in their everyday practice, and should 
exclude the interpretation of the statutory standard the agency is set up to 
administer. 

Finally, it may be of some interest to note that the Committee rejected a 
proposal, long advocated by Professor Robson, to establish a general ad- 
ministrative appeal tribunal, separate and apart from the ordinary courts, 
“with jurisdiction not only to hear appeals from tribunals and from the 
decisions of Ministers following public inquiries but also cases where a public 
authority prima facie appears to have acted in an unduly harsh, unjust or 
improper manner or to have shown a lack of reasonable consideration to the 
interest of any person or persons.” Although the proposal has some merit— 
particularly in securing redress for “the victim of maladministration which 
does not infringe his legal rights’”—this idea of creating a court of “ad- 
ministrative equity” is unfamiliar to most Canadians and does not seem 
very suitable to our conditions.*® 


37Report, pars. 407 and 357. 

38See G. J. Borrie, ‘““The Advantages of the Declaratory Judgment in Administrative 
Law” (1955), 18 Modern Law Review 138, and, inter alia, Re Simpsons-Sears Limited 
= Department Store Organizing Committee, Local 1004 (1956), 18 W.W.R. (N.S.) 

39See Canada Safeway Limited v. Labour Relations Board, [1953] 1 D.L.R. 48 
(B.C.C.A.), reversed [1953] 3 D.L.R. 641 (S.C.C.). 
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THE QUASI-CONTRACTUAL LIABILITY OF GOVERNMENTS 
ALAN W. MEwetTtT* 


N this article, I propose to examine one aspect of quasi-contractual 

liability—a topic that is complicated and uncertain in most legal systems, 
not only in the area of governmental liability but also in the area of private 
law. For the purposes of a comparative study, I have chosen the legal systems 
in the United States, England, and France. There appear to be no estab- 
lished rules of quasi-contract applicable only to governmental liability in any 
of these countries, and the best that can be done is to attempt some examina- 
tion of the rules in private law and ascertain how far they are applicable to 
governmental liability. There is the advantage of a few decided cases, but 
these are of little help because, based as they are upon the insecure prin- 
ciples of private law, they are necessarily insecure and uncertain. However, 
while an examination of the principles of private law will be necessary to 
our topic, they will be examined no further than is sufficient to understand 
the special problems of governmental liability. 


Tue UNITED STATES 


The Court of Claims Act' and the related Federal District Courts Act? 
gave these courts jurisdiction to render judgment against the United States 
upon claims, inter alia, “founded upon any express or implied contract with 
the United States, or for liquidated or unliquidated damages in cases not 
sounding in tort.” At first glance, the possible causes of action appear simple. 
An action may be brought on an express contract, an implied contract, and 
generally for damages, provided that the case does not sound in tort. But the 
decisions of the courts concerning these three heads of governmental liability 
make this one of the most complicated branches of the law. 

In the first place, a distinction has been drawn between a contract implied 
in fact and a contract implied in law. It appears that, in connection with 
quasi-contractual liability, the courts have held that only a contract implied 
in fact comes within the scope of the phrase “express or implied contract.” 
A definition of a contract implied in fact is to be found in the case of 
Braun v. United States,> in which the plaintiff sought to recover an 
overpayment of some $25,000 of estate tax upon her late husband’s estate. 
The Court of Claim held that she could not succeed, stating: 


No claim for a money judgment against the United States can be sustained or 
allowed by a court on an obligation under the contract provisions of section 145 
*Associate Professor, College of Law, University of Saskatchewan. 


1United States Code, title 28, “Judiciary and Judicial Procedure” (1948), ch. 91, 
“Court of Claims,” s. 1491. 


2Ibid., ch. 85, “District Courts; Jurisdiction,” s. 1346(a). 
3(1943) 46 F. Supp. 993 (Ct. Cl.). 
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of the Judicial Code [now United States Code, title 28, s. 1491] under an 
obligation which is only implied in law. . . . [authorities cited] In Baltimore and 
Ohio Railroad Company v. United States, 261 U.S. 592, 597; 43 S.Ct. 425, 426; 
67 L. Ed. 816, the court said: “The ‘implied agreement’ contemplated as the 
basis of compensation is not an agreement ‘implied in law’, more aptly termed 
a constructive or quasi contract, where, by fiction of law, a promise is imputed 
to perform a legal duty, as to repay money obtained by fraud or duress, but an 
agreement ‘implied in fact’, founded upon a meeting of the minds, which, 
although not embodied in an express contract, is inferred, as a fact, from con- 
duct of the parties showing, in the light of surrounding circumstances, their tacit 
understanding.* 

This distinction between a contract implied in fact and a contract implied 
in law has been observed by the courts in several other decided cases, of 
which the following are examples. In Clarke v. United States,° the plaintiff 
agreed to hire out a ship to the United States government, which took 
possession of the vessel and used it for some time. The lease itself was void 
for the lack of certain formalities, but the Supreme Court of the United 
States held that the plaintiff could recover upon quantum meruit, since a 
contract could be implied in fact that the United States would pay a 
reasonable sum for the use of the vessel. In Schepp Company v. United 
States,® the plaintiff and the United States entered into an agreement for the 
purchase of some coconut shells. While negotiations were still in progress, 
and without any express contract being drawn up, certain shells were 
delivered to and used by the government. The contract was never concluded, 
but here again the plaintiff was allowed to recover on a quantum valebant. 
The government has been held liable on a contract implied in fact where it 
received and used corn without a contract,’ in claims for salvage,* where it 
occupied land after notice from the owners that they did not intend the land 
to be occupied without payment,® and many similar cases. 

On the other hand, recovery has not been permitted where the parties have 
expressly agreed that water should be provided at a certain rate and the 
plaintiffs later discover that they should have charged a higher rate. The 
reasoning was, of course, that no contract can be implied in fact when there 
is already in existence a valid express contract.’® In Sutton v. United 
States,"' there was a valid contract for the contractor to dredge a channel in 
Florida up to an appropriated maximum of $23,000. Estimates were made 
monthly for about a year, when it was discovered that if payments continued 
at the same rate the appropriations would be exhausted before the work was 
completed. The government then ordered the work to cease and the con- 


4Ibid., 1005. 

5(1877) 95 U.S. 539. 

6( 1925) 61 Ct. Cl. 219. 

7Salomon v. United States (1873), 86 U.S. 17. 

8United States v. Morgan (1900), 99 F. 570. (C.C.A., 4th). 

®Buffalo & Fort Erie Public Bridge Authority v. United States (1946), 65 F. Supp. 
476 (Ct. Cl.). 

10Department of Water and Power of City of Los Angeles v. United States (1945), 
62 F. Supp. 938 (Ct. Cl.). 

11(1921) 256 U.S. 575. 
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tractor complied. The agreed price of the work then completed amounted 
to $25,000, but the government paid over the appropriated amount of 
$23,000 and refused to pay more. The contractor then sued for the balance, 
but it was held that even though the work was done with the knowledge and 
consent of the government, and even though the government had derived 
benefit from the work, no damages could be awarded. Here again, the 
decision seems to be based upon the perfectly reasonable ground that no 
contract could be implied to pay $25,000 for the work when there was an 
express contract for $23,000 and Congress had limited the appropriation to 
$23,000. In the case of United States v. Minnesota Mutual Investment 
Company,” the plaintiff deposited in a national bank a sum of money as 
security in an action brought against another person. After two years it was 
returned to the plaintiff, but during that two years almost $600 had ac- 
cumulated as interest, which was paid to the United States. The United 
States Supreme Court held that the plaintiff company could not recover this 
sum on implied contract.” 

It would seem that these decisions are based upon some reasonably appa- 
rent principle established in cases dealing with the law of quasi-contracts 
between private individuals. Where there is in existence a valid contract 
there can be no room for the introduction of a quasi-contract, because in 
such cases the rights of the parties are determined by the terms of the 
contract.’* It appears to be fairly well established that there is no broad 
doctrine of unjust enrichment in the common law,” and that a plaintiff, to 
be successful, must bring his cause of action within the scope of some 
definite principle. A plaintiff, also, cannot recover in any case where he has 
acquiesced in providing extra work or materials with no thought of being 
compensated. It is, therefore, suggested that the decided cases on claims in 
implied contract against the United States government, of which a few 
examples have been given here, could reasonably well have been decided on 
the usually accepted principles of quasi-contractual recovery. 

However, the courts have chosen to rely upon the distinction between a 
contract implied in fact and a contract implied in law, holding that the 
former only comes within the statutory phrase “express or implied contract.” 
It is now necessary to examine the validity of this distinction. In private law, 
we have, for the most part, abandoned any idea that quasi-contractual 


12(1925) 271 U.S. 212. 

18The question whether any equitable doctrine of unjust enrichment could be used 
against the United States was raised, but not answered, in this case. The inability to 
recover a remedy in quasi-contract during the continuance of a valid contract is well 
established in English law since the case of Sinclair v. Brougham, [1914] A.C. 398. 
There are indications that United States courts are not prepared to accept it so com- 


pletely. See, for example, City of Philadelphia v. Tripple (1911), 79 Atl. 703 (Penn. 
S.C.). 


14Sinclair v. Brougham, [1914] A.C. 398. 

15Per Lord Greene M.R., in Re Diplock’s Estate, [1948] 2 All E.R. 318 at p. 346. 
There are many views to the contrary, of course, especially in the United States. See 
J. P. Dawson, Unjust Enrichment: A Comparative Analysis (Boston, 1951), passim. 
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remedies are a part of contractual remedies. It is not suggested that any of 
the contractual prerequisites are present in instances such as the recovery of 
money paid under a mistake, recompense for money expended to the use of 
the defendant, and similar cases. In the purely private law of quasi-contrac- 
tual remedies, whilst it is true that we still refer to an “implied contract,” 
the term does not involve any thought that a contract is actually implied, 
either in law or in fact. 

The problem is, therefore, to determine what situations the courts have 
in mind when holding that the United States is quasi-contractually liable 
where a contract can be implied in fact, but not where the contract is 
only implied in law. It is apparent that the courts have refused to entertain 
jurisdiction over the United States in all quasi-contractual claims as a 
matter of general principle. The distinction between contracts implied in 
law and contracts implied in fact represents an attempt to distinguish 
between situations where a quasi-contractual action will be permitted 
against the United States and situations where such an action will not be 
permitted. 

In order to appreciate this judicial attitude, it is necessary to look at the 
second ground of liability under this head whereby, as already noted, the 
Court of Claims and Federal District Courts are given a residuary jurisdic- 
tion to award damages against the United States for all claims for liquidated 
or unliquidated damages in cases not sounding in tort. While it is true that 
the United States may now be sued for certain torts under the Federal Tort 
Claims Act (1946)*® this Act is not of general application, and it remains 
a general principle that the United States is not liable in tort. It is clear 
that in interpreting the phrase “cases not sounding in tort” the courts 
have been very reluctant to give it a wide meaning, with the result that this 
section has been very narrowly construed. Not only is a case which sounds 
in tort not cognizable by the Court of Claims or the Federal District Courts 
(apart from the cases specified under the Federal Tort Claims Act), but a 
plaintiff will not be able to evade this restriction by framing his action in 
contract or quasi-contract. In Bigby v. United States" the plaintiff, a passen- 
ger in an elevator of a public building, sustained injury owing to the fault 
of a servant of the government. He sued the United States for breach of 
an implied term in the contract to carry him that its employees would 
exercise due care in operating the elevator. It was held that there was, in 
fact, no contract between the plaintiff and the United States, so that the 
former’s only cause of action would have had to have been in tort. But, in the 
course of its judgment, the United States Supreme Court expressed the view, 
that, in any case, it was not possible for a person to get round his disability 
from suing in tort by waiving the tort and suing on an implied term in a con- 


16United States, Statutes at Large, vol. 60, p. 843, now contained in United States 
Code, title 28, s. 1346(b). 


17(1902) 188 U.S. 400. 
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tract, even though this might be possible in cases involving private persons. 
This view has been followed, but it may be doubted whether it does not state 
the rule too widely.’* On the other hand, if there is actually a contract in 
existence—such as a lease or a contract to carry goods or passengers—it is 
quite clear that a plaintiff is not disbarred from suing for its breach because 
the action could also be brought in tort.’ 

In examining the liability of the United States government in quasi-con- 
tract, the first point which must be kept in mind, therefore, is that the 
action will not be permitted if it is merely a procedural device to get round 
a substantive difficulty in the inability of suing the government in tort.” 
But there still remains the problem of determining the scope of the quasi- 
contractual action, or, as the courts have preferred to phrase it, of deter- 
mining the difference between a contract implied in fact—which would 
be a legitimate cause of action—and a contract implied in law—which is 
not a basis of liability. An interesting line of cases deals with matters arising 
over claims to property taken by the government. The principle behind 
them is to be found set out in the case of Hill v. United States.*" There, 
the plaintiff claimed damages for the use and occupation of certain land 
which he asserted belonged to him and which had been taken by the United 
States in order to erect a lighthouse on it. The United States asserted, inter 
alia, that the land in question was not the private property of the plaintiff. 
The Supreme Court held that if the United States appropriated land which 
they admitted was private land, then an implied contract to pay for its use 
and occupation might arise and give the plaintiff a cause of action in quasi- 
contract. Where, however, the United States takes over land under a claim 
of right, that is, with no recognition that it belonged to a private person, 
no such contract can be implied.” Thus it appears, in the case of reimburse- 
ment for the use and occupation of land, that the question of primary im- 
portance is the intention of the United States at the time when the land 


18See the cases of Flynn v. United States (1928), 65 Ct. Cl. 33; Keokuk and Hamil- 
ton Bridge Company v. United States (1922), 55 Ct. Cl. 480, affirmed 260 U.S. 125; 
Curved Electrotype Plate Company v. United States (1914), 50 Ct. Cl. 258. 

19New Rawson Corporation v. United States (1944), 55 F. Supp. 291. 

20Another point most clearly seen in cases where a person attempts to sue a local 
authority in quasi-contract is that all actions against the public authorities require the 
courts to bear in mind the interest of those persons who will ultimately satisfy the judgment 
—namely, the taxpayer or, as he has been called, the inarticulate third party (see the 
casenotes in (1930) 16 Virginia Law Review 628, in (1938) 36 Michigan Law Review 
855, and C. W. Tooke, “Quasi-Contractual Liability of Municipal Corporations” (1934), 
47 Harvard Law Review 1143). Liability in quasi-contract of municipal corporations 
arises mainly in connection with express contracts which are void on the ground of 
being ultra vires. This ground would rarely arise in connection with government con- 
tracts; but it is interesting to observe that between contract, for which the government 
is liable, and tort, for which the government is, in general, not liable, there is this 
large area of quasi-contract. Whether the government should be liable in this area is, 
as will be shown later, a question to which there may be, for policy reasons, conflicting 
answers. 

21(1892) 149 U.S. 593. 


22, angford v. United States (1879), 101 U.S. 341; Pearson v. United States (1923), 
58 Ct. Cl. 485. 
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is occupied. It is also quite clear that in the ordinary law of quasi-contract, 
the intention of the plaintiff at the time of performing the service or making 
the payments may be of the greatest importance in determining whether 
or not he can recover. Where he has intended to give services gratuitously 
or where he has intended to make a payment on a purely voluntary basis, 
he cannot afterwards seek to be recompensed or reimbursed in a quasi- 
contractual action.” This has also clearly been held to be the situation in 
disputes arising between the United States government and private 
persons.”* 

The problem remains to determine how far we can take this as a 
general principle, namely, that the United States will only be liable in 
quasi-contract where it may fairly be assumed that it was the intention of 
both parties that there should be compensation for the materials or the 
services provided. The cases show that this is true of matters involving the 
appropriation of the land of a private person, and references to an implied 
contract (that is, a contract implied in fact) in actions for payment for 
services or materials are nothing more than a recognition that the parties 
both contemplated, at the time the services were rendered or the materials 
supplied, that they were not being provided free of charge and were to be 
paid for. But one is also faced with those cases in which the United States 
have been held liable to repay taxes which have been paid when they were 
not due,”* to restore fines which have been illegally exacted for want of 
jurisdiction by the court,”* to repay money illegally taken and belonging 
to an innocent person,” and many other cases that deal with money paid 
under a mistake. In these cases, the courts have held that a contract to 
repay is implied in fact, although, on the facts, there may have been no 
intention on the part of the government to repay the money at the time 
when it was taken. It was stated in the case of Kirkendall v. United States: 
When the Government has illegally received money which is the property of an 
innocent citizen and when this money has gone into the Treasury of the United 
States, there arises an implied contract on the part of the Government to make 
restitution to the rightful owner under the Tucker Act [The Court of Claims 
Act] and this court has jurisdiction to entertain the suit. . . . The Government 
has taken the money of the plaintiff and her husband and it is only common 
honesty that it should be returned. The United States is required to be honest 
with its citizens just as much as its citizens are required to exercise common 
honesty with their Government.”* 

We thus have, on the one hand, those situations where materials have 
been supplied or services rendered to the benefit of the United States, both 


23J. H. Munkman, The Law of Quasi-Contracts (London, 1950), pp. 39-40. 

mune States v. Edmonston (1900), 181 U.S. 500; United States v. Wilson (1897), 
8. 273. 

25See the observations in case of Eastman Kodak Co. v. United States (1941), 34 F. 
Supp. 1019, 92 Ct. Cl. 1. 

26See Carver v. United States (1883), 16 Ct. Cl. 361; affirmed 111 U.S. 609. 

27See Kirkendall v. United States (1940), 31 F. Supp. 766. 

28] bid., pp. 69, 70 (Whaley C.J.). 
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parties understanding that payment is expected, but for some reason or 
other no express contractual agreement was drawn up, and, on the other 
hand, those situations involving restitution where not only was there no 
contract, but there was never the slightest intention of entering into a 
mutually satisfactory agreement. Yet, for both types of situations, the courts 
have adopted the phrase “contract implied in fact’ and allowed recovery. 

In truth, when the cases are examined it may be seen that, although the 
courts have insisted that quasi-contractual liability of the government will 
only be allowed if the contract is implied in fact, and not if it is implied 
in law, the former concept is used so widely as to embrace most of the 
ordinary quasi-contractual remedies. In cases involving restitution of money 
paid under a mistake or of money illegally obtained, it is unreasonable to 
suggest that there is, in actual fact, a contract to repay it if the mistake or 
illegality is discovered. But it is possible to state—although it is suggested 
that this approach is both unnecessary and confusing—that if the govern- 
ment discovers the mistake or knows of the lack of jurisdiction or illegality, 
then a contract will necessarily be implied between the government and 
the individual that the money will be restored. 

It is suggested that the cases show that only four types of quasi-contractual 
remedies are excluded from the liability of the government. These are: 

(a) Cases of the voluntary payment of money or rendering of services 
or supplying of materials by the plaintiff; 

(b) Cases where there is a valid express contract in existence covering 
the circumstances; 

(c) Cases where the United States have taken property under a claim 
of right; and 

(d) Cases where the quasi-contractual action is a mere procedural 
device to get round the substantive disability of suing the government in 
some other cause of action, notably, of course, in tort. 

These first two exclusions from liability cause no surprise. These situa- 
tions are, in any case, excluded from ordinary quasi-contractual liability. 
Where the service has been rendered voluntarily, the plaintiff cannot after- 
wards expect a payment he did not anticipate.”® Where there is a valid 
contract in existence, the rights and liabilities of the parties are already 
determined by the agreement and there is no room for the imposition of 
others.*® The last exclusion has already been explained, for their still exists 
as a general rule the principle that the United States is not liable in tort and a 
plaintiff cannot extend the limited and specific tortious liability of the 
United States by proceedings in quasi-contract. For precisely the same 
reason there exists the third exclusion. As has been seen,*! where the United 
States takes property knowing that it belongs to an individual, it is not 


29P. H. Winfield, “Quasi-contract for Work Done” in (1947) 63 Law Quarterly 
Review 35; “Quasi-Contract” in (1938) 186 Law Times 173 and 189. 

30Cutter v. Powell (1795), 6 T.R. 320, per Lord Kenyon C.J. at p. 324. 

31Hill v. United States, supra. 
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difficult conclusively to imply a contract of reimbursement, since one assumes 
that the United States acts with “common honesty” in its dealings with 
individuals and had no intention of taking the property without adequate 
compensation. Where, however, the United States takes property claiming 
that it is government property, there can be no question of any intention to 
pay for its use and enjoyment. To allow a quasi-contractual remedy in such 
a case would be to permit the quasi-contractual remedy to be used where 
the proper basis of liability lies in tort. 

The conclusion appears to be this. Although the courts frequently refer 
to this important distinction between contracts implied in fact and contracts 
implied in law, quasi-contractual remedies are permitted against the United 
States, wherever they would be permitted against a private individual. To 
this rule, there is only one exception, and that is, where such a remedy would 
violate the principle of governmental immunity from liability in tort. In 
such cases, although the action might be quasi-contractual, the case is 
still one which “sounds in tort,” and is therefore outside the scope of the 
jurisdiction of the courts. 


ENGLAND 


Although there is much apparent difficulty in determining governmental 
liability in quasi-contract in the United States, it has been suggested that 
the solution is rather more simple in England. There is no doubt that the 
Crown is liable in certain specific types of quasi-contractual actions. But 
there is considerable doubt whether, as a general proposition, it is liable 
in quasi-contract. In the case of Feather v. The Queen, Cockburn C.J. said: 
“(T]he only cases in which the petition of right is open to the subject are, 
where the land or goods or money of a subject have found their way into 
the possession of the Crown, and the purpose of the petition is to obtain 
restitution . . . or where the claim arises out of a contract, as for goods 
supplied to the Crown or to the public service.”** In the case of the Anglo- 
Saxon Petroleum Company v. Lords Commissioners of the Admiralty the 
Court of Appeal affirmed this view.** Since the Crown Proceedings Act, 
1947**, does not extend the remedies of the subject in such cases, but only 
affords him the easier procedure of bringing an action where formerly he 
would have had to bring a petition of right, these opinions are still of the 
greatest importance.*® They comprise a series of cases which support, but 
proceed no further than, the view expressed by Cockburn C.J. and the 
Court of Appeal in the cases mentioned. A petition of right has been granted 

32(1866) 6 B. & S. 257, 294. 

33[1947] 1 K.B. 794, 801-2. 

3410 & 11 Geo. VI, c. 44 (U.K.). 

35It should be noted that a petition of right only lay where there was not an alternative 
remedy available. This is probably true today in regard to an action against the Crown 
under the provisions of the Act, by virtue of section 1 which provides for the enforcement 


as of right and without a fiat of claims that might have been enforced by petition of 
right on the grant of a fiat. 
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to recover money which belongs to the suppliant and which is in the hands 
of the Crown,” to recover money which the suppliant has overpaid under a 
mistake of fact, for example under the death duty statutes,*” or excise duty 
statutes,** or to recover compensation for land compulsorily taken by the 
Crown.*® 

Such cases would not cover other actions which might be brought in 
quasi-contract between subject and subject, as, for example, for money paid 
at the request of the defendant, nor, apparently, actions brought for 
services rendered to the defendant without a contractual agreement. If this 
is the case, the quasi-contractual action is much narrower in scope than the 
action in the United States—so much narrower, in fact, that it is difficult 
to conceive that this can be the law. It is difficult to agree with Professor 
Glanville Williams that section 4(1) of the Crown Proceedings Act makes 
any difference to this situation. That section enacts that “Where the 
Crown is subject to any liability by virtue of this Part of this Act, the law 
relating to indemnity and contribution shall be enforceable by or against 
the Crown in respect of the liability to which it is so subject as if the Crown 
were a private person of full age and capacity.” As Professor Street points 
out,*° the whole problem is to determine whether the Crown “is subject to 
any liability by virtue of this Part of the Act,” because, until that is shown, 
section 4(1) has no operation. In any case, if the section were to have any 
meaning of this kind, it is peculiarly out of context.** 

It appears that there is one quasi-contractual action for which the 
Crown can be held liable. The petition of right was, in theory, an act of 
grace which needed a fiat from the Attorney-General before it could 
proceed.** It was a firmly decided principle that a petition would not lie 
where there was a more convenient remedy open to the suppliant.** Since 
the Crown Proceedings Act, 1947, makes the Crown liable in any action 
only where a petition of right would have lain before the passing of the 
Act, it does not appear that this principle has in any way been abolished. 
Thus, for example, should the income tax acts provide special machinery 
for the recovery of taxes wrongly paid or overpaid, the plaintiff will have 
to exhaust these remedies before he will be allowed to proceed under the 
Crown Proceedings Act.** There was also, prior to the passing of the Act, 
some doubt as to whether the Crown could be held liable in quasi-contract 


36The Case of the Bankers (1700), 14 Howell’s State Trials 1 (Ex., Ex. Ch., H.L.). 

87Stern v. The Queen, [1896] 1 Q.B. 211. 

88Dickson v. The Queen (1864), 11 H.L.C. 175. 

89Blundell v. The King, [1905] 1 K.B. 516. 

49H. Street, Governmental Liability (Cambridge, 1953), p. 127. 

41Subsections (2) and (3), comprising the balance of section 4, make binding on 
the Crown the provisions of previous acts relating to contribution and contributory 
negligence. 

S. Robertson, Civil Proceedings by and against the Crown aT a 1908), p. 

376. And see The Petitions of Right Act, 1860, 23 & 24 Vict., c. 34 (U.K.). 

43Robertson, of. cit., p. 349, and the authorities there cited. 

44Holborn Viaduct Land Company, Limited v. The Queen (1887), 2 T.C. 228, 52 
J.P. 341; William Whitely Limited v. The King (1909), 101 L.T.R. 741. 
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where the plaintiff had waived a tort which had been committed against 
him. None of the authorities is decisive.** Where the cause of action was in 
tort, the rule that the Crown could not commit a tort and therefore could 
not be sued in tort could not be circumvented by arguing that the tort 
had been waived and the action brought in quasi-contract.*® Where, how- 
ever, the Crown had committed a wrong which, had the act been committed 
by a private individual, would have been capable of being both a tort and 
some other legal wrong, it was arguable that the Crown could be sued, not 
for the tort, but for the other legal wrong.*’ Thus an act might be both a 
tort and a breach of contract. Similarly, an act which is a tort might give 
rise to an independent quasi-contractual remedy, involving liability on the 
part of the Crown. But the Crown Proceedings Act now makes the Crown 
liable to be sued in tort generally,** so that, on either argument, there now 
seems to be no reason why a plaintiff should not waive the tort and pro- 
ceed in quasi-contract even against the Crown. There is, finally, the excep- 
tion to quasi-contractual liability established by the cases in situations where 
a plaintiff has paid over money to the defendant under a mistake of law, 
as opposed to one of fact. That there is no quasi-contractual recovery has 
been held to be the law both where the Crown is the defendant,*® and where 
the action is brought against a subject, and the rule cannot be held to be 
peculiar to the actions against the Crown. Professor Street is critical of 
the rule™ and it might be validly stated that this defence is one which, for 
reasons of policy, the Crown should not, in general, employ.*? However 
dubious this defence might be, it is firmly established by the cases and 
represents a substantial limitation upon quasi-contractual liability. 

There remains for consideration the exact scope of the quasi-contractual 
action against the Crown. An interesting observation is to be found in the 
case of Sebel Products Ltd. v. Commissioners of Customs and Excise con- 
cerning an action for the recovery of money wrongly paid as a tax, where 
Vaisey J. states: 


Quasi-ConTRACTUAL LIABILITY OF GOVERNMENTS 


It is not as a rule easy to find the person in a government department (for so 
I may describe the defendants) who is the person with authority enabling him 
to bind that department as party to an agreement, or to waive on behalf of 
that department any of its legal rights. In the present case, I cannot find that 
there was here any express agreement in the matter, even assuming that .. . 
[the officer] had power to make one. The question here must in my judgment 
be put from a somewhat different angle, and I ask myself first with what 


45Street, op. cit. 
46This was the argument of the Crown in the case of Brocklebank v. The Queen, 
[1925] 1 K.B. 52 at p. 67. 

_47This argument is deducible from the remarks of Viscount Simon in United Austra- 
lia, Limited v. Barclays Bank, Limited, [1941] A.C. 1 at p. 19. 

48Crown Proceedings Act, 1947, s. 2. 

49Sebel Products Ltd. v. Commissioners of Customs and Excise, [1949] Ch. 409. 


50Munkman, The Law of Quasi-Contracts, pp. 21 ff., and the authorities there cited. 
51Governmental Liability, p. 127, fn. 4. 


52Per Vaisey J. in the Sebel Products Case, supra. 
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intention the plaintiffs paid the money, and, secondly, with what intention the 
defendants received it? If the intention was the same on both sides, the result, 
in my judgment, was that an agreement was made between the parties by 
implication.** 


This view that liability can rest upon an “agreement by implication” 
is similar to what has been suggested is the correct analysis of liability in 
the United States based upon a contract implied in fact. In Attorney- 
General v. De Keyser’s Royal Hotel Limited™ the House of Lords was 
faced with the problem of whether to grant a petition of right for compen- 
sation for land taken under the Defence of the Realm Regulations. Their 
lordships held that a petition would not lie on an “implied contract” because, 
on the facts, it was obvious that making a contract was the furthest thought 
from the minds of the parties at the time when the land was taken over by 
government. But their lordships held that the plaintiff could recover because 
a petition of right lies “when in consequence of what has been legally done 
any resulting obligation emerges on behalf of the subject.” This is another 
way of saying that recovery in quasi-contract is in no way dependent upon 
contractual principles, and that to introduce the concept of an “implied 
contract” might lead to confusion. At the same time, if this dictum of the 
House of Lords is correct, quasi-contractual remedies against the Crown 
are very broad in scope. Subject to certain limitations which have already 
been noted above, the view expressed by the House of Lords appears to be 
that the Crown is liable in quasi-contract generally. The limitation upon 
liability expressed by the above phrase,” . . . in consequence of what has 
been legally done,” which would seem to cover the Crown’s previous 
immunity from suit in tort, has been abolished by the provisions of the 
Crown Proceedings Act. 


FRANCE 


In the French Civil Code, only two forms of quasi-contractual actions 
are specifically enacted. These occupy eleven short articles of the Code.™ 
Article 1371 enacts: “Quasi-contracts are purely voluntary acts on the part 
of a man giving rise to an obligation to a third party, or sometimes mutual 
obligations between the two parties.” There then follow the substantive 
code provisions regarding the two quasi-contractual actions. The first is 
the action of gestion d’affaires (which is the successor to the Roman Law 
negotiorum gestio™) and the second is la répétition de lindu (which is a 
development from the condictio indebiti.**). Both of these quasi-contractual 

53] bid., p. 412. 

54[1920] A.C. 508. 


55] bid., p. 530 (Lord Dunedin). 

56French Civil Code, title IV, “Undertakings formed Without Agreement,” ch. 1, 
“Quasi-Contracts,” arts. 1371-81. 

57The Institutes of Justinian (A.D. 533), book III, title 27.1 (Digest xliv. 7.5; Code 
ii.18). 
58] bid., title 27.6 (Digest xliv. 7.5.3). 





Quasi-ConTRACTUAL LIABILITY OF GOVERNMENTS 67 


actions may, as will be shown, be used by an individual in an action against 
the Administration. 

The action for gestion d’affaires, broadly speaking, may be used by a 
person who, by voluntary conduct, and disinterested act, and without the 
request of the other party, manages the affairs of someone in the person’s 
absence or disability. In such cases, the owner is obliged “To fulfil all 
obligations into which the gestor has entered in his name, to indemnify 
him against all personal obligations that he has assumed, and to reimburse 
him for all reasonable and necessary expenses that he has incurred.”*® The 
action for money or other items paid over under the mistaken impression 
that it was owed (paiement de Vindu) enables the plaintiff to recover 
any sum paid in this way, or to recover chattels or their value.® The 
complicated position of quasi-contractual remedies in France today is 
due to the fact that the courts have not been content to accept the narrow 
limitations imposed upon the quasi-contractual action by the Code. The 
action of gestion d’affaires is obviously very narrowly limited, whilst the 
action for répétition de lindu is limited, broadly speaking, to those cases 
which would come within the common law doctrine of money paid over 
under a mistake. 

In addition to these specific provisions for quasi-contract, the Code 
also contains a great number of isolated specific remedies which, had the 
Code been formulated upon general principles, would have appeared to 
have been quasi-contractual in nature.** For example, the problems of 
confusio,” specificatio,® alluvio,* and inaedificatio,” are solved by the 
French Civil Code, not upon any general quasi-contractual basis, but as 
each individual case arises. Ownership in such cases is given to one person 
on condition that he reimburses the other, although no mention is made 
of any quasi-contractual liability. Similarly, succession by an heir is subject 
to the doctrine of rapport, whereby, unless expressly stated to the contrary, 
an heir must account to his co-heirs for an gifts or donations received by 
him from the testator during the testator’s life.°* This form of accounting 
also could be considered from a general point of view as a type of quasi- 
contractual remedy. 

However, it must be sufficiently stressed that it is incorrect, strictly from 


59French Civil Code, art. 1375. 

60] bid., arts. 1377-9. 

®1It was not, of course, so formulated. Examples of such a quasi-contractual principle 
may be found in over fifty different articles of the Civil Code. 

®2The joining together of two different articles, belonging to two different people, so 
as not to be separable. See the Institutes of Justinia, book II, title 1.27. 

®3The acquisition of a new thing by making it of another person’s material, or partly 
of one’s own and partly of another’s. See the Jnstitutes, book II, title 1.25. 

®4The enlargement of a person’s land by the action of natural forces, such as gales, 
floods, or river alluvial deposits. Difficulties usually only arose when the addition was at 
the expense of another person. See the Institutes, book II, title 1.20. 

65For example, building a house on land, where the materials of the house belong 
to one person and the land belongs to another. See the Institutes, book II, title 1.30. 

86L’Arrét Boudier (June 15, 1892), Sirey 1893, part 1, p. 281. 
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the point of view of the framers of the French Civil Code, to state that 
these and many similar provisions are based upon any general principle 
of quasi-contract. They are all specific remedies dealing with specific factual 
situations existing independently of each other. It is only by looking retro- 
spectively at these remedies that one invents a common basis for them. As 
will be readily appreciated, if these remedies could be said to have a 
common basis, then the general principles forming this basis could be easily 
invoked in order to circumvent the limitations imposed by the necessity of 
dealing with specific code provisions. 

The common basis which the courts eventually chose for these remedies 
was the old Roman law actio de in rem verso. This was an extremely 
limited—at least in earlier Roman law—action for the restitution of property 
which had been converted and used by another person, or more, accurately, 
used to another person’s advantage, and included the recovery of any 
accumulated profits.** It became the origin of the action for enrichissement 
sans cause and, of course, is connected to any action for unjust enrichment 
which may exist in the common law. In other words, an attempt was made 
to establish, as a general proposition, using the basis, or rather the excuse, 
of the action de in rem verso, that any case of unjust enrichment gives rise 
to a quasi-contractual action against the person who has been unjustly 
enriched. This broad doctrine, the authority for which is not to be found 
in the Civil Code, but in jurisprudence and doctrine, has on occasion been 
limited, extended, and modified,® until it is now difficult to determine its 
exact scope. 

These civil law principles, such as they are, find their counterparts in 
French public law, the general rule being that where civil code rules are 
applicable, the public law will adopt them.® Thus we do find examples 
of the administration being sued in administrative tribunals in the two 
code actions of gestion d’affaires and la répétition de Vindu and on the 
broader general principle of enrichissement sans cause. 

In the action of gestion d’affaires, one of the essential features is that 
there must be no pre-existing contractual relationship between the parties. 
The plaintiff's act must, in other words, be completely disinterested and not 
performed under any contractual obligation. It must also result in some 
profit to the other party and it must be done without his knowledge, because, 
if he approves, the proper remedy is an action in mandate, and if he dis- 
approves, the act must be construed as a gift. The stock example in both 
the French and Roman texts is that of a person who manages the affairs 
687W. W. Buckland, A Textbook of Roman Law from Augustus to Justinian (Cam- 
bridge, Eng., 1921), p. 529. 

88Clayette (May 12, 1914), Sirey 1918, part 1, p. 41; Metayer (Nov. 21, 1917), 
Sirey 1920, part 1, p. 293; Marty (Feb. 12, 1923), Dalloz 1923, part 1, p. 64. These 
are among the leading later decisions limiting the broad scope of the Arrét Boudier. 


89Cf. M. Waline, Traité élémentaire de droit administratif (6th ed., Paris, 1951), p. 
575. 
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of an absent friend.” The main problem in transporting these requirements 
into the field of public law is that it is extremely difficult to conceive of the 
Administration as being absent, or even unaware of what is going on. How- 
ever, in rare circumstances the parallel position, or an approximation of 
it, might well arise, especially in the case of an emergency. In the case of 
Mornette v. La Ville de Tourcoing," the commandant of the enemy 
occupying forces addressed an order to the commune demanding that it 
provide him with certain merchandise under the penalty of reprisals 
to be exacted if the merchandise were not provided. Without any agreement 
between him and the commune, Mornette, realizing that the situation was 
urgent, himself complied with the order. He later sued the town for an 
indemnity on the ground that an emergency had arisen which the normal 
communal procedure was not capable of taking care of in time. He was 
permitted to recover in quasi-contract. In a note on the decision,” Professor 
Waline concludes that the position in public law is, that where such a 
person pays with the knowledge and the concurrence of the commune the 
action should properly be contractual; that where it is without the knowledge 
of the commune, but done voluntarily, then, provided that it is not merely 
a case of officious intermeddling, the action is quasi-contractual and the 
case one of gestion d’affaires; that where it without the knowledge of the 
commune and done involuntarily, the act may be considered the paying 
of a debt which was properly owed by the commune, and the action is 
quasi-contractual and the case one of répétition de lindu. 

In the case of de Kervéguen v. La Commune de Coupory,” the roof of 
the local church suddenly became in imminent danger of collapsing and 
the mayor contracted personally to have it repaired, because, in his opinion, 
there was not time for the proper formalities of a community decision. 
Again it was held that an action could be maintained against the commune 
in quasi-contract for gestion d’affaires. A somewhat analogous situation 
arose in Marion v. Commune de St.-Valery-sur-Somme™ in which the 
mayor and a large proportion of the municipal councillors had fled before 
the invading German armies, leaving the community without any form of 
government. Certain leading citizens formed themselves into a committee 
to discharge the duties of the absconding conseil and attended to the 
requisitioning and storing of food supplies. It was held that they were 
able to recover an indemnity from the commune for their expenses. 

The action, broadly called action for enrichissement sans cause, pre- 
supposes three requisites, whose nature make it a much more likely action 


“i M. S. Amos and F. P. Walton, Introduction to French Law (Oxford, 1935), 
pp. 202 ff. 

71(Cassation, July 24, 1928) Dalloz 1929, part I, p. 81. 

72] bid. 

73(Conseil d’Etat, Nov. 21, 1930) Dalloz 1931, part III, p. 14. 

74(Conseil d’Etat, March 5, 1948) Dalloz 1949, partie jurisprudentielle, p. 147. Other 
cases appear in Waline, of. cit., pp. 573 ff. 
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to be brought against the Administration. These are: a benefit to the 
defendant—in this instance the State; a resulting and connected loss to 
the plaintiff; and the absence of a legal cause. There are several cases in 
which this cause of action has been successfully maintained against the 
Administration. In the case of Tardy,” the plaintiff wished to build a house 
on a plot of land abutting a roadway, and was informed by the city authori- 
ties that the level of the roadway was about to be sunk. With the knowledge 
of the authorities, but without any express contract with them, the plaintiff, 
in levelling off his plot of land, also reduced the level of the road and, by 
combining the two operations, the work was accomplished more cheaply. It 
was held that he could recover his additional expenses from the town since, 
by encouraging the plaintiff to do what the town would have had to have 
done at considerably greater expense, it had been unjustly enriched. In 
the case of Rigault™® the plaintiffs had spent money in illuminating and 
maintaining the light in a courtyard in which their house was situated. 
Admittedly this illumination was the responsibility of the public authorities, 
who, in spite of repeated requests, had refused to attend to it. It was held 
that the plaintiffs could recover the costs of the illumination from the town. 
In the course of its judgment, the Conseil d’Etat stated: 


Whereas the said request is based on the fact that the town on which lies the 
obligation of providing the public service of illuminating the courtyard of the 
Saint Honoré cloisters, and which ought, therefore, to pay for the gas which 
is used for this purpose, cannot enrich itself at the expense of the plaintiffs; and 
whereas such an action proceeds from a quasi-contract concerning the perfor- 
mance of a public service: therefore, it is within the jurisdiction of the Conseil 
d’Etat. 

There are many examples in French public law of the recovery of money 
paid which was not due (la répétition de Pindu), which action may now 
either be regarded as sui generis or else as a branch of the broader general 
action for unjust enrichment. The examples are mainly concerned with the 
payment of taxes not owed.” It is not proposed to discuss these cases, since 
the principles on which they depend are not in any way unique. 

A different, and somewhat unusual situation, in which the court applied 
the principles of the broad action for unjust enrichment, arose in the 
case of Commune de Beaumont-les-Valence v. Commune de Monteleger.” 
In that case, the defendant commune wished to illuminate the streets 
of the town, and connected up the circuit to transformers belonging to 
the plaintiff commune. For some period of time the defendants enjoyed 
electric lighting at the plaintiffs’ expense. It was held that a quasi-contrac- 

75(Conseil d’Etat, April 5, 1922) Receuil des arréts du Conseil d’Etat, p. 325. 

76(Conseil d’Etat, June 18, 1920) Receuil des arréts du Conseil d’Etat, p. 596. 

77Jourdan (Conseil d’Etat, Oct. 22, 1937), Receuil des arréts du Conseil d’Etat, p. 
596; Delevove (Conseil d’Etat, Nov. 2, 1937), Dalloz hebdonadaire 1938, p. 89; Esquirol 


(Conseil d’Etat, Nov. 21, 1947), Receuil des arréts du Conseil d’Etat, p. 433. 


78A decision of the Conseil de Préfecture at Grenable (Nov. 20, 1935), Gazette du 
Palais 1936, p. 206. 
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tual action would lie for the amount by which the defendants had been 
unjustly enriched at the plaintiffs’ expense. The case is an admirable 
example of the three prerequisites for the action of enrichissement sans 
cause, namely, a benefit to the defendant, a loss to the plaintiff, and the 
absence of a legal cause. 

However, quasi-contractual actions against the Administration in France 
are comparatively scarce owing to the existence of other remedies. These 
remedies arise from the doctrines of risque and of faute de service, both of 
which require to be mentioned here. The liability under these doctrines, if 
transplanted to the common law, would have to be equated to tortious 
liability, which is outside the scope of this paper. But so broad is the basis 
of liability that many of the remedies that would have to be quasi-contrac- 
tual in the common law may be brought under them. Faute de service is “a 
short way of saying that, when an act causing damage has been done by an 
agent of the public authority in the execution of his service . . . this act is 
in effect caused by the administration: it is its fault, and the administration 
ought to be liable for it.”*® The doctrine of risque, which, in many respects, 
appears to be taking the place of the doctrine of faute de service, is one 
which holds the Administration liable for any damage caused to a person in 
the course of its operations without there necessarily being any fault on its 
part. Such a concept appears to start from the proposition that the Adminis- 
tration has the duty to perform public services and that no one individual 
should suffer exceptional damage in the course of an operation which is 
for the benefit of the community as a whole.*° 

It will be seen that these two concepts may very well cover cases which 
would otherwise come within some quasi-contractual remedy. Among 
cases which have held that recovery could be obtained under the doctrine 
of faute de service are those where an agent of the Administration has taken 
property of a private person under an unlawful or improperly exercised 
requisition order,** or the improper compelling of the payment of taxes by 
one person when they should have been paid by some other person of the 
same name,” or the seizure of property for taxes which are not lawfully 
owed.** The doctrine of risque obviates the necessity of showing some 
fault, such as negligence or malice, on the part of the officer in the execu- 
tion of his duties. Indeed, it would seem that, in its wider aspects, the 
doctrine of risque would cover all those cases where faute de service would 
apply, and this seems to be the direction in which the Conseil d’Etat is 
moving. Its primary use is to provide for those situations where an individual 

79L. Trotabas, “Liability in Damages under French Administrative Law” (1930), 12 
Journal of Comparative Legislation (3rd ser.) 213, 215. 

80P. Duez, Responsabilité de la puissance publique (2nd ed., Paris, 1938), ch. 1. 


81Patureau-Mirand (Conseil d’Etat, July 30, 1949), Receuil des arréts du Conseil 
@’Etat, p. 409. 


82Bourgeois (Conseil d’Etat, March 7, 1924), Receuil des arréts du Conseil d’Etat, 
271 


p. “ 
83Bailly (Conseil d’Etat, Nov. 17, 1917), Receuil des arréts du Conseil d’Etat, p. 736. 
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has suffered physical damage in the course of the execution of the functions 
of the administration without fault on either side. But it would seem that 
where the damage is pecuniary rather than physical the doctrine could still 
be brought into operation. For example, there are many cases which give 
an individual an action under the doctrine of risque for injuries which he 
has suffered while performing the obligations imposed upon him by article 
475-12° of the French Penal Code, requiring every person to render assist- 
ance and help when called upon by the Administration in the case of 
accidents, riots, floods, fires, and other emergencies.** These cases are 
comparatively modern, but there is every reason to think that they will be 
extended to damage caused when an individual renders assistance in the 
shape of some of his property or financial help. If this is the case, then it 
can be seen that not only will the doctrine of risque supplant the doctrine 
of faute de service, but, as the former doctrine develops, many of the present 
quasi-contractual actions will also be able to be brought within it. 


84Chavat (Conseil d’Etat, March 5, 1943), Sirey 1943, part 3, p. 40. 
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THERE are few worth-while institutions that do not owe their origin to the 
vision, guidance, and tireless efforts of some outstanding individual. This 
JOURNAL is no exception. It is irredeemably in debt to William Paul McClure 
Kennedy, M.A., LL.B., Litt.D., LL.D., F.R.S.C., dean emeritus of the Faculty 
of Law, University of Toronto, who, from his founding of the JourNAL in 1935 
until his retirement in 1949, gave unsparingly of his ability, energy, and time to 
place this publication on a firm foundation as one of the leading scholarly 
publications on this continent. 

Dean Kennedy brought to this task an unusual and necessary combination of 
faculties of scholarship, expression, and administration. His early years as a 
classical scholar at Dublin University endowed him with a power of self-expres- 
sion that gave him fame both as an orator and as a writer. His knowledge and 
experience gained through his years of disciplined research, writing, and 
teaching in the three fields of literature, history, and law afforded him that 
wide range of perspective that brought balance, realism and originality to the 
Journat that he founded. But there lay beyond this obvious learning certain 
personal qualities rarely suited to the task of founding a learned periodical. His 
dignified approach to learning, his loyalty to men and their ideals, his un- 
yielding courage and devotion, and his tremendous energy, all capable of 
immediate direction towards whatever task was at hand, were a forceful and 
compelling inspiration to those persons who shared in any phase of that task. 
His range of contacts and friendships with prominent scholars on this continent 
and abroad was an added force that contributed to his success in overcoming 
the inevitable doubts, the inertia, the suspicion and pessimism that arise and 
coincide with launching a new and costly venture at a time of economic depres- 
sion both within and without the University community. Thus, he gave to the 
JourNaL such impetus that it has now published for twenty-five years, during 
much of that time in lesser hands. 

Dean Kennedy lives quietly in Toronto among friends and in proximity to 
the University to which he devoted so many years of valuable service. In 
January, 1959, he reached his eightieth birthday. The JourNAL marks this occa- 
sion by paying warm tribute to him for a career characterized by lasting achieve- 
ment as a teacher, author, law school administrator and, not least of all, as 
editor. 
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NOTES 


INCOME TAX ALLOCATION: A PROBLEM OF LAW AND 
ACCOUNTING 


D. G. Kitcour* 


A TIMELY article by Professor La Brie in the last issue of this JouRNAL drew 
attention to certain inadequacies in the adjudication of tax cases presenting 
accounting issues.’ He pointed out that, accounting issues or not, the ultimate 
question in such cases is a question of law for the court to decide; and that while 
a court may properly seek assistance from accountant experts it cannot properly 
substitute the opinion of the experts for its own independent opinion. Professor 
La Brie concluded that too often Canadian tax courts do precisely that. The 
increasing frequency with which courts and other law-making agencies are 
being asked to decide accounting issues, both in the tax field and elsewhere, 
make Professor La Brie’s observations a matter of general interest. It is the 
purpose of this note to relate them to a recent accounting case of great public 
moment: the railway and telephone rate cases. It is believed that his observa- 
tions concerning the tax courts are also true of the adjudicative bodies involved 
in this case; there was a too ready reliance on the experts and an abdication 
of the judicial responsibility to formulate independent opinions intelligible 
to the parties and the interested public. 

The railway and telephone rate cases involved applications by the Railway 
Association of Canada and by the Bell Telephone Company of Canada for 
increases in rates—freight rates in the one application, telephone rates in the 
other. Notwithstanding many factual differences, the two applications involved 
the same controlling question of law. Stated briefly, this question concerned 
the proper inter-period allocation of income taxes in determining operating 
costs for rate-making purposes. The background facts were these. For ordinary 
company purposes the utilities allocated the cost of depreciable assets on a 
straight-line basis. But for income tax purposes they allocated the cost of 
depreciable assets according to the declining balance method authorized by 
the Canadian Income Tax Act. In the initial years of the life of the assets, 
including the material years in question, this meant that the depreciation 
recorded in company accounts was materially less than the amount of capital 
cost allowances taken for tax purposes. That is, recorded depreciation was 
materially less than tax depreciation. And consequently recorded income was 
materially greater than taxable income. The income tax consequence was 
that the tax actually paid, being computed on taxable income, was materially 
less than the tax that would have been paid if it had been computed on 
recorded income. Thus, there was a reduction or saving in the amount of 
taxes that would otherwise have been paid. But the utilities decided that the 
tax reduction was not permanent. It was really, they felt, a postponement of 
tax liability to those future years when the relationship between recorded 
depreciation and tax depreciation would be reversed. On this reasoning the 
amount of taxes properly allocable to the operation of the years in question 


*Associate Professor, Faculty of Law, University of Toronto. 
1F, E. La Brie, “Canadian Courts, Accountant Witnesses, and the Theory of True 
Income” (1958), 12 University of Toronto Law Journal 227. 


74 
Vol. XIII, no. 1, 1959 








CO =m me 6 C2 Re PUD USS OR UES OS 


eae eeo a‘ 


—S< 2 th DSSS 


> s, 


of 


ue 





NoTEs 75 


was not the amount actually paid but the amount that would have been paid 
if there had been no tax reduction. 

In order to reflect this opinion in their accounts, the utilities charged to tax 
expense not only the amount of tax actually paid but also an amount equal 
to the tax reduction. This was accompanied by crediting an amount equal to 
the tax reduction to a liability account described as a “tax equalization reserve,” 
a procedure expressly authorized in the case of the railways by the Uniform 
Classification of Accounts established by the Board of Transport Commis- 
sioners.? It was the propriety of this “tax equalization reserve” or deferred 
credit that fell for decision on the rate applications. So far as law was con- 
cerned the question was governed by the provision of the Railway Act confer- 
ring on the Board the duty to set “just and reasonable” rates.* In the course 
of administrative and judicial construction the generality of “just and reason- 
able rates” had come to mean rates that would both cover cost of operation 
and provide a fair return on capital. The precise issue therefore was whether 
the charge to expenses in respect of the alleged deferred tax liability was an 
operating cost within the meaning of the rate-setting formula. 

In the first instance the Board decided in favour of the utilities.» It had 
already done so in principle when, all six members approving, it had issued 
its Uniform Classification of Accounts, applicable to railways, providing for 
deferred tax accounting. This ruling, issued in the exercise of the Board’s 
general rule-making power, was admittedly not binding on the Board.® Yet 
the members felt that the “basic and controlling principles”? underlying the 
Uniform Classification applied as well in both of the instant applications, 
saying that they regarded the tax equalization reserve “as being in the category 
of a realistic deferred liability by way of an interest-free loan for rate regula- 
tory purposes.”’® On appeal the Canadian Cabinet reversed this decision. Issued 
in the form of orders-in-council, its decision simply asserted, without reasons, 
that “as a principle of rate-making policy, credits to tax equalization reserves 
shall not be regarded as necessary expenses or requirements in determining 
rates.””® 


II 


A minimum requirement of good law-making is that it be possible for those 
affected by a decision to say whether it was decided rationally. This criterion 
the rate cases conspicuously fail to meet. Here was a technical accounting 
problem affecting the largest transporation and communication utilities in the 
land and, through them, their shareholders and customers.’® The fact that a 
large segment of the Canadian public was thus affected imposed on the Board 
and the Cabinet a duty not only to decide but to explain their decision. This 
they did not do. 

In the first place there is the Cabinet’s reversal of the Board without reasons. 
It may occasionally be justifiable for an appellate court to affirm a lower court 

2Account No. 770.1/2. 

3The Railway Act, R.S.C. 1952, c. 234, ss. 328, 380. 

4R. M. Skinner, “Regulatory Control of Public Utility Rates” (1957), 70 Canadian 
Chartered Accountant 149, 154. 

5Re General Increase in Freight Rates, 1956 (Interim Judgment, 1956), 74 C.R.T.C. 
209 (Bd. of Tr. Comm.) ; Re General Increase in Freight Rates, 1956 (Final Judgment, 
1957), 76 C.R.T.C. 53; Re Bell Telephone Co. Increase in Rates (1958), 76 C.R.T.C. 
267 (Bd. of Tr. Comm.). 

6The Railway Act, s. 52. 7(1956) 74 C.R.T.C, 209, 223. 

8] bid., 224. 9P.C. 1958-601, P.C. 1958-602 (April 29, 1958). 

10“The decision will cost the railways $15,000,000 a year and the telephone company 
$10,300,000 a year.”” Toronto Globe and Mail, April 30, 1958. 
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decision without reasons. Affirmation implies approval of the reasons given 
by the lower court and to that extent may be said to be based on reasons. But 
to reverse without reasons is a negative and utterly indefensible approach. A 
final appellate court owes an institutional obligation to a lower court not to 
reverse its decision without filing a reasoned opinion undertaking to show 
that the conclusion was mistaken. If it be said that the appellate court in this 
instance was an executive rather than a judicial body and therefore did not 
need to give reasons, the answer is that the Cabinet was performing a judicial 
function and should have acted judicially. 

Secondly, there is the lower court decision itself. The decision of the Board 
actually comprises three separate opinions, the interim and final judgments in 
the Railway application, and the judgment in the Telephone application." 
Yet these three are essentially but one opinion, each of them relying on the 
“basic and controlling principles” mentioned above. The trouble was that these 
“principles” were not elaborated. The Board’s opinion proceeded along the 
following lines: In rate making an important principle is that revenues and 
related expenses should, as far as possible, be brought into account in the same 
period. Whether or not deferred tax accounting did this was the question 
to be decided. Both accounting opinion and accounting practice were divided 
on the matter. Examination of the practice of a large number of industrial 
and public utility companies disclosed a wide divergence of treatment. But the 
great majority of public utilities used deferred tax accounting, that is, they 
followed the procedure called for by the Uniform Classification of Accounts. 
Moreover the “generally recognized Canadian authority,”* the Canadian 
Institute of Chartered Accountants, was in accord, as evidenced by Bulletin 
No. 10, representing the views of the Institute’s Committee on Accounting 
and Auditing Research.'* Of course pure accounting considerations were not 
necessarily controlling. The question had ultimately to be decided from a rate- 
setting point of view. From this viewpoint there was the evidence of the deci- 
sions of several provincial public utility commissions and of various rate-making 
agencies in the United States, such as the Interstate Commerce Commission 
and the Federal Power Commission. However, a review of their decisions was 
inconclusive: some agencies allowed deferred tax accounting, others did not. 
In conclusion therefore the weight of authority was, on balance, on the side of 
deferred tax accounting. 

To the person interested in assessing the merits of the decision, but unin- 
formed as to the technical issue at stake, this kind of opinion is unenlightening. 

11Cited supra, fn. 5. 

12(1958) 76 C.R.T.C. 267, 293. 

18Reproduced (1954) 65 Canadian Chartered Accountant 349. The only constructive 
contribution appeared in the final railway judgment where (76 C.R.T.C. at p. 68), 
“After due consideration, the Board concluded that, from the standpoint of railway 


rate making, the following were the principal arguments submitted against deferred 
taxes beng allowed as a charge against earnings: 

“(1) That the time of payment cannot be determined and no charge in respect of 
deferred taxes should, therefore, be made until the company is actually required to 
pay such taxes. 

“(2) That if the company’s operations continue to expand, the time when a tax 
equalization reserve might be required to meet tax payments would be so remote as to 
render any reserve for this purpose unnecessary. 

“(3) That unless the company continues to earn profits no tax will, in any case, be 
exigible.” 

These were indeed the principal arguments against deferred tax accounting. But 
stated at the end of the opinion as if by way of postscript, without introduction or 
explanation, their relevance and the force of the Board’s answers to them would surely 
escape the untutored reader. 


NoTeEs 77 


It is simply argument by assertion, useful only to insiders, that is, to immediate 
parties familiar with the accounting theory and practice. No attempt is made 
to state accounting opinion, nor to explain it, nor to relate it to the actual 
facts of the case. In sum, the intellectual contribution of the Cabinet and the 
Board was not great. Whether the one or the other was right it is difficult, if 
not impossible, on the basis of internal evidence, to say. The only clear impres- 
sion conveyed to the common reader is that the problem is a complex one on 
which learned opinion can and does differ. But as to the nature of the problem 
and the basis of the difference he is left in the dark. Surely the public is entitled 
to know more than this. Surely it is not too much to expect a law-making 
agency, after formulating the problem in its own terms, to refer to the varying 
expert opinions, to establish judicial standards for selecting among them, and 
finally to make a reasoned choice. 


Ill 


To state and then to resolve conflicting expert opinion in this case would 
admittedly not have been an easy thing to do, even for an expert. Few problems 
have agitated the accounting profession as much in recent years as the tax allo- 
cation problem.’* At the time of the hearing accounting opinion was sharply 
divided. Representative of this division were the opposing positions taken by the 
research committees of the Canadian and American Accounting Institutes 
respectively. 

Bulletin No. 10 of the Canadian Institute’s Research Committee, issued in 
September, 1954, took the position that corporate income taxes were allocable 
rather than period costs that should, where practicable, be allocated according 
to the rule of matching costs against related revenues. Its conclusion was that 
“in most circumstances, it is desirable . . . that a material reduction of current 
income taxes, resulting from claiming capital cost allowances in excess of re- 
corded depreciation, should be treated as applicable to those future years in 
which depreciation corresponding to the excess is charged in the accounts rather 


14The literature is extensive. “Almost everything that can be said about income tax 
allocation has already been said—by someone.” W. J. Graham, “Income Tax Allocation,” 
(1959), 34 The Accounting Review 14. The most helpful writings include L. G. Mac- 
pherson, “Capital Cost Allowances and Income Taxes” (1954), 65 Canadian Chartered 
Accountant 353; AIA Research Department, “Accounting for Depreciation under New 
Income Tax Methods” (1954), 98 Journal of Accountancy 741; C. G. Blough (ed.), 
“Accounting and Auditing Problems—Are Public Utilities an Exception under Bulletin 
No. 44?” Journal of Accountancy, Feb., 1955, p. 62; C. G. Blough (ed.), “Accounting 
and Auditing Problems—Some Questions on Bulletin No. 44,” Journal of Accountancy, 
May, 1955, p. 67; G. Mulcahy, “Application of Bulletin No. 10” (1955), 66 Canadian 
Chartered Accountant 385 and 67 Canadian Chartered Accountant 43; J. W. Crowe, 
“A Look at Depreciation and Income Taxes” (1956), 69 Canadian Chartered Account- 
ant 45; Note, “The Effect on Public-Utility Rate Making of Liberalized Tax Deprecia- 
tion under Section 167” (1956), 69 Harvard Law Review 1096; L. H. Rappaport, 
S.E.C. Accounting Practice and Procedure (New York, 1956), pp. 36-7; H. P. Hering- 
ton, “Depreciation and Capital Cost Allowances” (1957), 70 Canadian Chartered 
Accountant 60; M. Moonitz, “Income Taxes in Financial Statements” (1957), 32 The 
Accounting Review 175; T. M. Hill, “Some Arguments against the Inter-Period Alloca- 
tion of Income Taxes” (1957), 32 The Accounting Review 357; L. G. Macpherson, 
“Bulletin No. 10 and the Rate Hearings” (1958), 73 Canadian Chartered Accountant 
61; W. B. Coutts (ed.), “Accounting Research—Depreciation and Deferred Income 
Taxes—The American View” (1958), 73 Canadian Chartered Accountant 443; S. 
Davidson, “Accelerated Depreciation and the Allocation of Income Taxes” (1958), 33 
The Accounting Review 173; R. S. Johns, “Allocation of Income Taxes,” Journal of 
Accountancy, Sept., 1958, 41; W. J. Graham, “Income Tax Allocation,” supra. 
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than reflecting such reduction in the reported net profit of the current year.”*® 
That is to say, it favoured deferred tax accounting. On the other hand Ameri- 
can Accounting Research Bulletin No. 44, issued in October, 1954, almost 
simultaneously with Bulletin No. 10, came to quite the opposite conclusion. 
It started with the same premise (that income taxes are allocable costs) but 
concluded that “it may be that accounting recognition should be given to 
deferred income taxes. However, the committee is of the opinion that, in the 
ordinary situation, deferred income taxes need not be recognized in the 
accounts unless it is reasonably certain that the reduction in taxes during the 
earlier years of use of the declining-balance method for tax purposes is merely 
a deferment of income taxes until a relatively few years later, and then only if 
the amounts are clearly material.”!* 

The decisive split in opinion represented by these two bulletins is a measure 
of the complexity of the problem. It is true that since the date of the hearings 
the American Research Committee has made a complete volte-face and now 
takes a position not significantly different from that stated in Canadian Bulletin 
No. 10. In a revised Bulletin No. 44, issued in August, 1958, it said: “Since 
the issuance of Accounting Bulletin No. 44, the committee has been observing 
and studying cases involving the application of the bulletin. Studies of published 
reports and other source material, have indicated that, where material amounts 
are involved, recognition of deferred income taxes in the general accounts is 
needed to obtain an equitable matching of costs and revenues and to avoid 
income distortion, even in those cases in which the payment of taxes is deferred 
for a relatively long period.”!* But this confirmation of the Canadian position 
does not mean that the solution was simpler than it originally appeared to be 
nor that the Board of Transport Commissioners, in retrospect, was justified in 
refusing to consider the merits of the problem. The present unanimity of official 
opinion has not laid the controversy at rest. 

Independent and authoritative accountants point out that the official conclu- 
sion rests on doubtful premises.’* The major premise is that a current excess of 
tax depreciation over recorded depreciation will be followed in later years by an 
excess of recorded depreciation over tax depreciation and that corresponding 
to this reversal the current tax decrease will be followed by a later tax increase. 
It is contended that while this may be true in the case of a static, single-asset 
firm it is not true in the more typical case of a dynamic, multiple-asset firm. And 
consequently, in a growing business, tax depreciation not only exceeds recorded 
depreciation but continues to exceed it. If this is true and if other variables 
affecting taxes remain constant, the tax saving may be postponed indefinitely 
or at least postponed to a period of contraction or liquidation of capital assets. 
And even in a period of declining investment there may be no offsetting tax 
increase since a period of decline is not likely also to be a period of profit: if 


15Bulletin No. 10 runs in terms of deferring a tax benefit rather than deferring a 
tax cost. This different way of stating the problem is more a matter of form than of 
substance. It is due to the way in which Bulletin No. 10 framed the problem, that is, 
“whether a current reduction of income tax resulting from a claim for capital cost 
allowances in excess of the amount charged in the accounts as depreciation in a period 
is to be reflected as an increase in net income for that period.” Expressing the question 
this way does not affect the treatment of the tax reduction as a current expense. It 
only affects the treatment of the resulting balance sheet item which then appears as a 
“deferred credit to expense rather than a provision for a future tax liability.” 

16This statement has reference to the same problem as Bulletin No. 10. More precisely 
it refers to “situations in which the declining-balance method is adopted for tax purposes 
but other appropriate methods are followed for financial accounting purposes.” 

17Journal of Accountancy, Aug., 1958, 81. 

18See, for example, S. Davidson, “‘Accelerated Depreciation and the Allocation of 
Income Taxes” (1958), 33 The Accounting Review 173. 
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there is no profit, there is no tax. Under these conditions tax allocation is 
unnecessary. 

It is beyond our competence, and in any event it is not our intention, to 
weigh the merits of this independent argument. Certainly it deserves respect. 
At the very least it is a serious attempt to solve the tax allocation problem on 
the basis of analysis rather than assertion—something that the official bulletins 
do not do. Moreover it exposes a grave weakness in the official view as a reliable 
guide to court action. Bulletin No. 10, it will be recalled, is prefaced by the 
phrase “in most circumstances.” This means that before it can be applied in 
a particular case there must be a finding that the circumstances which make it 
a valid conclusion are in fact present. And to rely on Bulletin No. 10 a court 
would have to be able to identify what those circumstances were—and there 
is very little in the bulletin to enable a court to do so. In particular there is 
nothing to indicate whether the circumstances envisaged by it would be 
present in the case of a public utility—the very situation we are interested in.’® 


Notes 


IV 


As it is not our purpose to decide the merits of the case, it is enough that 
at the date of the rate hearings accounting opinion on tax allocation was 
divided. And to the extent that agreement existed it was agreement of an 
indeterminate character. Certainly the Board and the Cabinet were faced 
with serious questions both of principle and of fact. And yet these questions 
were hardly asked, let alone answered. Why? To deserve intellectual respect 
their opinions had to deal with these matters. The answer, it is submitted, is 
false humility: where the experts differ, lawyers should fear to tread. Such an 
attitude is well enough in its place, but its place is not in an adjudicative 
tribunal having a duty to decide and to give reasoned opinions. 

The hesitation of lawyers to do their own thinking on accounting problems 
is misplaced. They should realize that they are as competent to do so as most 
accountants are. The difficult accounting problems are more often problems 
of judgment than problems of measurement. And being matters of judgment 
they are the proper subject of legal analysis once they are translated into 
plain language. The trouble is that accountants cloak their judgments in the 
unfamiliar language of debit and credit, accrual and deferral, and this 


19One possible reason why deferred tax accounting might be of special importance 
to public utilities is as an additional source of funds. The extra charge to expenses 
increases the rate base, resulting in higher rates and more revenue. This was in fact 
one reason, and it may well have been the decisive reason, advanced by the Board 
itself. “The need for funds,” the Board said, “presents an acute problem and the 
amounts available in the tax equalization reserve reduce the amounts which the company 
must obtain from other sources” (76 C.R.T.C. at p. 69). However, this is not so much 
an argument as an apology for allowing deferred tax accounting. If funds are needed 
for expansion, then expansion rather than contraction of capital assets is the reasonable 
expectation. And if this is so then, on the reasoning above, tax allocation is inappropriate. 
If the utilities really do need funds, why not provide them directly by an increase in 
rates rather than indirectly by allowing the adoption of improper accounting methods? 

Moreover, deferred tax accounting means that consumers in the early years are charged 
rates which include provision for a reserve that may never have to be used. It may 
mean, therefore, that such consumers will be overcharged rather than that consumers 
over the years will share the burden of the tax expense equally. This fact undoubtedly 
influenced the Cabinet decision. See the Toronto Globe and Mail, April 30, 1958: “Mr. 
Diefenbaker stated that the Government had come to the conclusion that amounts 
placed in tax equalization reserves should not be regarded as expenses for the purpose 
of rate-making policy because of the uncertainty as to whether and when such reserves 
will need to be drawn down for the payment of taxes in future years and the inequity 


of imposing upon ratepayers at this time the full cost of this distant and uncertain 
contingency.” 
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technical shorthand requires a certain amount of effort to understand. However, 
once through the communication barrier, the lawyer is in familiar territory: 
he finds himself having to weigh conflicting interests and to decide the best 
way of accommodating them, all in the light of some basic purpose. Having 
been presented by the experts with the range of possible solutions, the lawyer’s 
job is simply to make a rational choice between them. 

There is another factor tending to obscure the fact that, when accounting 
issues arise in litigation, the court is called on not only to make a contribution 
but to make the decisive contribution, and that is the way in which the experts 
give their testimony. Commonly this is done by having accountants testify as 
witnesses. This may be as good a way as any to inform the court of the grounds 
for its decision but it should be recognized that in so doing the accountants are 
testifying to matters of law and not to matters of fact. They are testifying to 
matters of law because they are expressing judgments rather than giving evi- 
dence—in the instant case, judgments as to the construction to be given the 
expression “just and reasonable” in the Railway Act. If a court does not 
recognize that it is listening to law, it is likely to treat the testimony as evidence. 
If a court does this—failing to distinguish between testmony on matters of 
fact, which is binding, and testimony on matters of law, which is not—it is 
apt to abdicate its judicial responsibilites. It would appear that this is what is 
happening in many of the current accounting cases. 


Vv 


The prime purpose of this paper has been to illustrate how much room 
there is for improvement in the treatment of accounting issues in the adjudica- 
tive process. It is worth noting, however, that in the particular illustration 
chosen—allocation of income taxes—the source and possibly the solution of 
the problem lies in the legislative domain. It was the introduction by the 
legislature of the declining balance method of giving capital cost allowances 
that produced the accounting complications. If the Income Tax Act had 
required depreciation to be taken according to the accounting procedures used 
by taxpayers in recording their business income there would have been no 
problem, recorded depreciation and tax depreciation then being the same. 
Is it too unrealistic therefore to suggest that in the light of experience the 
government should take a second look at its capital cost provisions? 

The accelerated depreciation method authorized by the Income Tax Act is 
not based primarily on accounting principles, and therefore not on tax prin- 
ciples. However appropriate it may be for particular industries, accelerated 
depreciation is not necessarily or even as a general rule the method most likely 
to reflect business income.”° Rather, it is an economic measure designed as an 
incentive for economic growth, the tax saving it produces being regarded as a 

20“For purposes of taxation the new method of providing allowances in respect of 
capital cost appears to have been well designed, with some exceptions, to provide fair 
treatment to taxpayers. For accounting purposes, however, the diminishing balance 
method of providing for depreciation in comparatively few instances is considered to be 
appropriate. . . .” Recommendations on the Income Tax Act (Submitted to the Minister 
of Finance by the Taxation Sections of the Canadian Bar Association and the Legisla- 
tion Committee of the Dominion Association of Chartered Accountants, 1950), repro- 
duced 56 Canadian Chartered Accountant 175. See also K. F. Byrd, “A Long Step 
Backwards: Diminishing Balance Depreciation” (1950), 56 Canadian Chartered Account- 
ant 63; A. W. Gilmour, “Diminishing Balance Depreciation under the Income Tax Act” 
(1950), 56 Canadian Chartered Accountant 273; C. A. Ashley, “The Influence of Law 
on Accounting in Canada” (1953), 4 Accounting Research 121, 124; but cf. P. T. 


Norton Jr., “A Sequel to ‘An Engineering Viewpoint on Depreciation Accounting,’ ” 
Journal of Accountancy, June, 1958, p. 35. 
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substantial source of interest-free funds for expansion.*! It is true that the 
capital cost allowance provisions are permissive rather than mandatory and a 
taxpayer is usually free to use the method which does most clearly reflect his 
income. But the reality of the matter is that accelerated depreciation is so 
attractive financially that most taxpayers adopt it even though they use some 
other method to measure business income. 

When a tax provision, based on non-tax motives, distorts the ordinary mean- 
ing of income and at the same time produces secondary complications of the 
kind encountered in the rate cases, it is fair to ask whether the desired end 
has actually been achieved and whether there are not alternative, non-tax 
ways of accomplishing the same end. The professed aim of accelerated deprecia- 
tion is economic pump-priming. But recent studies indicate that their actual 
economic effects are difficult to predict, the motives behind investment decisions 
being so remote and obscure. Perhaps the most that can be said is that 
accelerated depreciation probably is a factor in investment decision-making.?* 
Is “probability” a sufficient basis to justify a departure from ordinary account- 
ing and tax principles that produces added, serious side effects? 

Then, too, it may be said that accelerated depreciation introduces inter- 
taxpayer inequities: a growing firm, for instance, is likely to benefit more 
than a stationary or declining firm, its tax saving being proportionately greater 
and more permanent. Moreover, accelerated depreciation may influence 
industry to undertake transactions with an eye to tax saving rather than 
sound economics: a firm may be induced to invest in depreciable assets just 
because profits are high and tax relief important, and conversely be discouraged 
from investing during a depression, all of which, if done on an industry-wide 
or nation-wide scale, would intensify the ordinary fluctuations in the business 
cycle. It may be that accelerated depreciation is too crude, inequitable, and 
uncertain a way of stimulating growth. 


THE PROGRAMME IN LEGISLATION AT DALHOUSIE 
LAW SCHOOL 


Horace E. Reap* 


Tue first half of this century has seen the emergence of legislation as the chief 
instrument of change and innovation in the law. Consequently, as almost any 
law report shows, the interpretation and application of statutes has become the 
main occupation of the courts and skill in the process has become a requisite 
for successful advocacy and counselling. Until recently, however, owing largely 
to persistence of the deep-rooted common law tradition of professional hostility 
to legislation, there was almost total neglect of the subject in the law schools. 
About twenty-five years ago some of the more perceptive jurists and educators 


21The literature on the economic consequences of accelerated depreciation is quite 
extensive. See E. D. Domar, “The Case for Accelerated Depreciation” (1953), 67 
Quarterly Journal of Economics 493; G. Falls, “The Financial Value of Early Tax 
Deductions for Depreciation” (1955), 30 The Accounting Review 515; R. Goode, 
“Accelerated Depreciation Allowances as a Stimulus to Investment” (1955), 69 
Quarterly Journal of Economics 191; L. A. Carman, “Non-Linear Depreciation” (1956), 
31 The Accounting Review 454; S. Davidson, “Depreciation, Income Taxes and Growth” 
(1957), 8 Accounting Research 191. 

22See the material cited supra, fn. 21, and especially Davidson, “Depreciation, Income 
Taxes and Growth.” 

*Dean, Faculty of Law, Dalhousie University. 


Vol. XIII, no. 1, 1959 








82 Tue University oF Toronto Law JouRNAL 


realized that this neglect had resulted in a serious deficiency in a curriculum 
for students whose future professional obligations would include coping with 
the problems of uniting judge-made law with statute law to meet the needs 
of a changing society. Recognition of this deficiency led almost immediately to 
some courses in legislation being established, all of them necessarily experi- 
mental. The writer initiated such a course at the University of Minnesota Law 
School in 1934 where he developed it for sixteen years. Since 1950 at Dalhousie 
that course has been adapted to Canadian governmental organization and 
methods, and continues to be otherwise modified in the light of experience. 

The guiding proposition has been that a rounded course in legislation should 
focus on the present place of legislation as the chief instrument of change and 
innovation and on its processes as well as on the methods of interpretation. 
Accordingly the course is founded upon Read and MacDonald, Cases and 
Other Materials on Legislation in which the main topics are: (1) the historical 
and jurisprudential context of legislation, emphasizing the pattern from which 
legislation emerged, and a comparison of judicial and legislative methods of 
law making; (2) the basic structure of legislative organization; (3) formula- 
tion of legislative policy; (4) the form and arrangement of statutes and the 
mechanics of bill drafting; (5) legislative procedure; (6) various means for 
making laws effective; and (7) the methods of interpretation, including a 
critical study of the various approaches, presumptions, and aids employed by 
the courts, of past and present trends, and of the interplay between the judicial 
and legislative functions. The cases and other materials have been selected 
to provide a knowledge and understanding (a) of the methods of the legislative 
process; (6) of the judicial techniques for applying statutes in the solution of 
issues, and (c) of the concepts and attitudes that have influenced the develop- 
ment of these methods and techniques. (At Dalhousie a Canadian supplement 
is also used. ) 

Legislation is a second-year course at Dalhousie since it presupposes at 
least an elementary knowledge of substantive law and some understanding of 
the judicial techniques of applying and developing the “common law.” It is 
meant to be correlated with the course in Constitutional Law. It extends 
throughout the academic year. There are two hours of classroom discussion 
each week, and additional work is done in the Nova Scotia Center for Legis- 
lative Research. Essential insights are gained by students from participation 
in preparation of bills and other legislative measures. The classroom discussion 
of theory is therefore accompanied by as much collateral work in research and 
drafting as is practicable. While the objective of the course is not to train 
expert draftsmen, and little skill can be acquired in the available time, an 
appreciation of the difficulties involved in making laws cannot be learned as 
well in any other way. 

To provide an opportunity for students to participate in the preparation of 
actual bills and to observe their fate in the legislature and afterward, the Nova 
Scotia Center for Legislative Research was established at Dalhousie Law School 
in 1950. The Center was the first co-operative project of its kind to be under- 
taken by a law school and a government, and is, on a very modest scale, an 
experiment in both legal education and public service. Its functions are, first, to 
provide law students with some experience in methods of research and drafting 
essential for effective legislation and, second, to make the result of their work, 
whatever its worth, available to the legislature. The long-range plan is to 
keep Nova Scotia laws under objective and politically disinterested study with 
the aim of discovering how to develop them best to fit the needs of the province. 
The project was made feasible by endorsation of the late Angus L. Macdonald, 
Q.C., S.J.D. while he was premier, and the co-operation of the Legislative 
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Counsel, Henry F. Muggah, Q.C., who acts as Associate Director of the 
Center. A work room with special library facilities is provided in the law school 
building. The work room is in the charge of a teaching assistant, who provides 
immediate supervision and consultation. For research and drafting the class 
is divided into “work groups” of two students each and assignments are made 
to these groups, never to a single student. The number of groups to whom a 
project is assigned is determined by its extent and complexity. Sometimes as 
many as six groups, or twelve students, have been required. When there are 
four or more students, they select one of their number as chairman. This 
group system ensures some experience in co-operative solving of problems. 
Round table discussions with the sponsor of the project, the Associate Director, 
and the Director are held at suitable stages as the work progresses. 

As part of their research the students investigate and make comparative ana- 
lyses of the methods of handling the same or similar problems in other provinces 
of Canada, states of the United States, and other countries, and consult social 
scientists and other experts, welfare agencies, provincial and civic organizations, 
and governmental departments. They embody the result in a memorandum 
which is the foundation for drafting any bill that is proposed. As a guide for 
their research they have used the questionnaire developed by the writer while 
at Minnesota.! As adapted for Canadian use, it contains the following ques- 
tions: 

1. What is the subject matter of the proposed new law, i.e., with exactly what 
phases of human affairs, economic, social or political, is the proposed law 
concerned ? 

2. What reliable data, literature, expert opinion and advice on the present 
problem in its economic, social and political aspects are available? What is 
their accumulative effect? 

3. What is the present law of this province (or country) on the subject? 

4. What is the broad objective of the proposed new law? 

5. What are the specific fact situations for which the present law is alleged 
to provide an inadequate or undesirable solution? 

6. Does the alleged defect actually exist? 

7. If so, is the situation unique to this province (or country), or has the 
same or a similar defect in the law been dealt with by the legislature of any 
other province or country? 

8. If another province or country has dealt with such a defect, what statutory 
remedy did it devise? 

9. What has been the experience of such other province or country in apply- 
ing its statute judicially and administratively? Have any theoretical and 
practical difficulties been encountered? If so, what means have been taken to 
overcome them? 

10. Have the above-mentioned statutes of other provinces or countries been 
judicially or administratively construed? 

11. Have the governmental officers charged with the administration of such 
statutes any criticism or suggestion for improving them? 

12. Has the legislature of this province (or the federal parliament) ever 
considered or enacted legislation in any phase of human affairs essentially 
related to the subject now under consideration? If so, what has been its general 
policy? Would any statutes be in pari materia with the proposed new law? 
If so, how would they interplay? Adapt and answer questions 9 to 11 to any 
statutes included in question 12. 


1The original of this questionnaire is in H. E. Read and J. W. MacDonald, Cases 
and Other Materials on Legislation (1st ed., Brooklyn, 1948), p. 912; (2nd ed., 1959, 
with J. B. Fordham), p. 281. 
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13. What specific solution do you recommend to remedy the defect you are 
now considering? 

14. Does your solution involve legislative administration or law-making in 
the sense of laying down rules of general application? 

15. If the latter, what is the immediate and specific object or purpose of the 
new law that you propose? 

16. What are the likely economic, social and political results and implications 
of your proposed solution? 

17. What are the various sanctions and other devices available for use in 
attaining the objects of your proposed law? 

18. With particular reference to question 17, does the subject matter of your 
proposed law indicate that it will be self-executory, or must administrative 
machinery be utilized? 

19. What modifying effect, express or implied, will your new law have on 
presently existing law, both common and statutory? 

20. Is there any question concerning the constitutionality of your proposed 
law? 

21. In the light of careful appraisal of your answers to the foregoing ques- 
tions, do you recommend the enactment of a new law? If so, draft the necessary 
bill. 

Another type of exercise done annually involves fitting some of the more 
significant new statutes into the existing body of law. This involves answering 
substantially the same questions as in the above questionnaire to discover the 
derivation, purpose and effect of the new enactment. 

In a Canadian province, particularly one of the smaller ones, the number 
of bills available for student research and drafting is much less than in a state 
of the United States where there is little limitation on introduction of bills by 
private members and where many professional and other organizations sponsor 
legislative programmes. Under the Canadian system of cabinet responsibility 
the number of bills introduced each session is much smaller and among those 
introduced a greater proportion are sponsored by government departments 
than under the American congressional system. Also, many departments 
habitually leave preparation of their measures until a few weeks before the 
opening of the legislature when there is insufficient time for student research 
and drafting. However, the Board of Legal Research of the Nova Scotia Barris- 
ters’ Society and the Conference of Commissioners on Uniformity of Legislation 
in Canada have supplied a sizeable quota of projects. 

Among the statutes wholly or largely prepared in the Center that have made 
significant changes in the law of the province have been the Proceedings 
against the Crown Act of 1951, the Societies Act of 1953, the Survival of 
Actions Act of 1954, the Interpretation Act of 1954, the Testator’s Family 
Maintenance Act of 1956 and the Act to Simplify Conveyances of Interests in 
Land of 1956.2 The Revised Statutes of 1954 and a number of amending acts 
have resulted from student research. 

As an instrument for legal education the Center has some special advantages. 
Students are taken out of the hypothetical area of the classroom and the law- 
in-books, and are confronted with the actualities of law-in-action. They are 
invited to participate in the creative processes of policy making and of formal 
expression of policy in the way most likely to ensure its effective pursuance by 
legal means. They have an opportunity to gain first-hand cognition, not 
often to be found by analysis of judicial decisions, of social, economic, and 
political change. They come into personal contact with, and acquire some 


2See the last of these statutes reviewed in P. J. O’Hearn, “The Nova Scotia Convey- 
ancing Act” (1957), 12 University of Toronto Law Journal 102. 
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appreciation of, the psychology, functions, and problems of government officials 
at various levels of authority and responsibility. They consult with experts, 
representatives of pressure groups, and politicians. They discover the reasons 
for, and dangers of, “inspirational” or hit-or-miss law making. In these and 
other ways students are enabled to gain more than they acquire merely from 
minor practice in employing mechanics of research and drafting; they can 
gain an understanding of why and how statutes are made. When they practice 
the art of statutory interpretation in the modern manner, this understanding 
should enable them to discover relevant material extrinsic to the text, to 
evaluate it realistically and use it effectively. 

By taking an active part in the preparation of one or two statutes the 
student does not acquire much skill, but he gains an insight into the difficulty 
of the problems encountered and some knowledge of the methods and devices 
which, intelligently used, are most likely to yield sound solutions. No other 
student experience is better calculated to teach him the fundamentals of 
legal research and drafting. What is learned here is potentially useful in every 
professional activity, including fact finding, planning, and communication 
of ideas, whether a lawyer be in private practice or public service. 


LEGAL WRITING AT THE UNIVERSITY OF ALBERTA 
W. F. BowKer* 


In 1943 a new course for third-year students appeared in the calendar of the 
Faculty of Law at the University of Alberta. It was, and still is, called “Recent 
Cases and Legislation.” The original intent was apparently a critical study of 
recent decisions and recent changes in the statute law. However, the writer 
inherited the course in 1945 before it had been developed. Intending to adhere 
to the original purpose, he thought it would be useful to present to the students 
life-like problems on current subjects. In that way the students would encounter 
recent decisions and enactments but in addition would gain experience in 
writing legal memos or briefs. As the course has changed and developed over 
the years it should be called “Legal Writing.” The object of the course is 
to train students to identify a legal problem, to find the relevant material, to 
form a defensible opinion, and to put it in proper form; a secondary object is 
to give training in literary legal writing. 

The means used to carry out the first objective are these: The instructor 
decides on a subject that the student will meet when he starts to work in an 
office; a subject moreover that the student has not covered systematically in 
any other course. Then he invents four, five, or six life-like problems in the 
subject and puts each in the form of a memorandum. For example, the general 
topic may be limitation of actions. The instructor sets five problems. The 
first problem reads as follows: 


We act for Brock. He incurred a trade debt with Wolfe on December 10, 1947 and has 

paid nothing on account, though on August 2, 1954, Brock’s brother voluntarily paid 
$10.00 on account. On May 20, 1955, Brock’s wife signed a written statement of Brock’s 
debts before the provincial Debtor’s Assistance Board, and included in it the debt to 
Wolfe. On August 4, 1958, Brock wrote Wolfe a letter saying ‘“There’s no use in dunning 
- I haven't any money”. Brock has issued a statement of claim. Do we have any 
efence? 


The remaining problems on limitation I shall describe rather than set out 
in memorandum form. 


*Dean, Faculty of Law, University of Alberta. 
Vol. XIII, no. 1, 1959 
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Problem No. 2: This is the situation of a long overdue mortgage where 
someone makes a payment or signs a document that may or may not start 
time running again. The student must give his opinion as to whether the 
action is out of time, and assuming it is, he must advise whether and how the 
mortgage can be removed from the debtor’s title. 

Problem No. 3: An action has been brought on behalf of an injured pupil 
against a school teacher and the school board, alleging negligence by the 
teacher. Over a year has elapsed since the accident. 

Problem No. 4: This is a malpractice action against a physician. He per- 
formed an operation on the plaintiff fifteen months ago, and over a year has 
passed since he last examined the plaintiff. The plaintiff has just discovered 
that a sponge was left in his abdomen and further surgery is needed. 

Problem No. 5: Here the plaintiff slipped on an icy Edmonton street last 
September and hurt his leg. He never notified the city, but now wants to bring 
action. 

Having fixed the problems, the instructor hands them out. There are in third 
year about thirty students whom we divide into pairs for each assignment. 
Three pairs will work on each problem. There is a risk that one student in each 
pair will do all the work and even that one pair will lean on another pair 
working on the same problem. Generally, however, this has not occurred. 
Furthermore, there is a risk of competition for digests, texts, statutes, and law 
reports, but since the class is small this is not a serious problem. Ideally, a 
different problem should be set for each student but this would increase the 
work of the instructor and put a strain on the library’s facilities. 

The students have two or three weeks to prepare the memoranda. The 
students know that they are expected to find all relevant authorities and to 
prepare a well-organized memorandum in support of their opinion. When the 
memoranda are handed in the instructor reads them and writes criticisms or 
comments on each one of them and usually a summary at the end with a general 
estimate of the quality of the work. Classes are held once a week and have the 
informality of a seminar. The instructor goes over the memoranda in class 
one by one and there is a good amount of discussion. Another method would 
be to interview the students individually but time does not permit. The practice 
of taking all the problems up in class insures that every student becomes familiar 
with the problems other than that assigned to him and so receives instruction 
in the whole subject. Usually four or five classes are required to cover all the 
problems. 

Taking our problems on limitations as an example, we will notice that they 
cover the most important parts of the subject. Of course, there are points not 
covered by the problems. For example, in Alberta easements cannot be acquired 
by prescription and it is easy to call attention to the relevant section even 
though no problem has been devoted to that point. Again, Alberta has a special 
one-year period for actions for damage caused by motor vehicles and even 
though no problem raises this provision, the students are informed of it. 

If one examines the problems set out above, he will see that between them 
they call attention not only to the statutory period, but to computation of time, 
the nature of part payment and acknowledgement, the distinction between 
barring the remedy and extinguishing the right, removal of an extinguished 
mortgage from the title, and the more important special statutes. The short 
period in the Public Authorities Protection Act (six months in Alberta) , and the 
running of time in favour of a physician from his last attendance on the 
patient can be a trap to the practitioner; likewise is the requirement of notice 
to a city within ten days in snow and ice cases. The student learns not only of the 
existence of these provisions but discovers that they have been considered in a 
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large number of cases which he must study and apply. Moreover, when he reads 
the cases he does not have the assistance of a case book that simplifies the facts 
and omits irrelevant passages. He has to wade through an unabridged statement 
of the facts and find for himself what parts of the judgment are pertinent 
to his problem. 

After examination of the problems in class, the instructor returns the memo- 
randa to the students. Before the discussion of all the problems is complete, 
the instructor has issued another assignment. We cover five or six assignments 
in a year. Other topics besides limitations are these: administration of estates; 
agreements in restraint of trade; unfair competition; commercial paper; muni- 
cipal law; valuation of property for expropriation, succession duty, and like 
purposes. 

At the beginning of the year we introduce the subject by instruction in 
bibliography, though the students have already received this to some extent 
in first year. By the time the student has finished the course he has far more 
knowledge of the tools of research and more skill in their use than his experience 
in moot court can give him. So it is with the ability to analyse problems. The 
preparation of memoranda teaches him to organize his answer. It gives him 
experience in forming an opinion and defending it. True, every hypothetical 
question that is ever asked in class has the same purpose, but these memoranda 
do the job much better. We consider it important to give problems in subjects 
with which the student is unfamiliar. He is reminded that this will occur con- 
tinually in practice and is released from the feeling that he is lost when on 
unfamiliar ground. He adds substantially to his fund of information about legal 
rules and, most important, he acquires confidence in his ability to form a 
defensible opinion. Beyond all this, the student should develop the attitude that 
thorough research and careful study as the basis for advice to a client are 
necessary to the discharge of professional responsibility. Other abilities and 
skills may be necessary too, but if one could rate them all, the ones mentioned 
would come near the top. 

Some things we do not attempt in this course—notably conveyancing and 
drafting of pleadings and statutes. Both could be included in a course of this 
type but much more time would be required, or else the time devoted to 
“devilling” would be reduced and we think it is all needed. At least once a 
year the students are required to write a letter of opinion to the client on the 
problem assigned. The purpose is to teach clarity and brevity and to purge 
the letters of the clichés and useless phrases that clutter so many business letters. 

Coming now to the secondary objective, that of literary legal writing, we 
borrowed the idea of having each student write a case note from a teacher at 
another Canadian law school about ten years ago. In the fall we ask each stu- 
dent to select a case from the current law reports and to write a case note of the 
type found in the Canadian Bar Review. The dates on which the students 
must hand in the case notes are staggered so the instructor will not have to read 
them all at the end of the year. Until last year I used to read them, make 
written comments, and return them, sometimes with an opinion that revision 
might render the note publishable. For the tast two years, however, I meet 
with the student and we go over the case note word by word. This is perhaps 
in the nature of a tutorial and the purpose is constructive criticism. When this 
has been done, the assignment for the course is complete. However, if the 
case note seems suitable for publication the student is encouraged to revise it. 
The best ones have gone to the editor of the Canadian Bar Review. Both the 
former and present editor have been most helpful and have gone to considerable 
pains to help put the note in suitable form for publication. In the past ten 
years an average of one case note has appeared each year. Some of the 
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notes that are not suitable for publication in the Canadian Bar Review appear 
in the Alberta Law Review published by the students. 

There is no final examination. A mark is assigned on the year’s work. The 
course is compulsory, for we think that training of this kind is important to 
every future lawyer. As Professor Abel said in his description of the course 
on Legal Writing in first year at the University of Toronto, programmes of 
this kind are experimental and the details depend on many circumstances. An 
examination of the description of the courses given in various United States 
law school shows both similarities and difference in objectives. Most United 
States schools that offer this type of course seem to give it in first year, while 
a few give several courses.2 At Alberta our particular objectives are best 
served by giving it in the final year. 


A COURSE ON LEGAL RESEARCH AND WRITING 
G. V. V. NicHotis* 


DALHOUSIE’s experiment in a separate course on legal research and writing 
is now in its second year and we are still asking ourselves where we are going. 
It is usual to say that training in research and writing must be specially tailored 
to the capacities of the student body and to the resources of the faculty, that no 
formula can be devised to suit the circumstances of every law school. Looking 
back, we may feel at Dalhousie that we could usefully have considered the 
implications of the course more thoroughly than we did. Even yet, we have not 
decided what can be fairly asked of our students, and as for the faculty there is 
something short of unanimity on the advisability of a course of this kind at all, 
not to mention its method. We agree that too many graduating students lack 
the ability to investigate a legal problem on their own and reduce to paper the 
result of their reflections, but at this point, like Stephen Leacock’s hero, we 
mount our horse and ride off in all directions. 

At the outset, the objectives of the course were described as threefold: 

(1) To give the student an opportunity to learn how to use, by actually 
using, the everyday tools of the lawyer—the serials, such as statutes, case reports, 
and legal periodicals, the treatises, the pamphlet material from governments 
and other public bodies, and the mechanical aids, such as encyclopaedias and 
digests ; 

(2) To teach him something of the particular form of factual, expository, 
analytical, and argumentative writing a lawyer is required to do, including the 
technique of citation; and 

(3) Most important of all, perhaps, to encourage in him independence of 
judgment, the capacity to analyse, precision of thought, thoroughness, and 
accuracy. 

1A. S. Abel, “Introduction to Legal Writing” (1957), 12 University of Toronto Law 
Journal 81. 


2See, for example, H. Kalven Jr., “Law School Training in Research and Exposition: 
The University of Chicago Program” (1948), 1 Journal of Legal Education 109; R. N. 
Cook, “Teaching Legal Writing Effectively in Separate Courses” (1949), 2 Journal of 
Legal Education 87; D. R. Mandelker, “Legal Writing—The Drake Program” (1951), 
3 Journal of Legal Education 583; H. Horowitz, “Legal Research and Writing at the 
University of Southern California—A Three Year Program” (1952), 4 Journal of Legal 
Education 95; W. R. Roalfe and W. P. Higman, “Legal Writing and Research at 
Northwestern University” (1957), 9 Journal of Legal Education 81; S. Macaulay and 
H. G. Manne, “A Low-Cost Legal Writing Program—The Wisconsin Experience” (1959), 
11 Journal of Legal Education 387. 

*Professor, Faculty of Law, Dalhousie University. 
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For what use generalization has in this context, these were, and are, the 
chief objectives of the course, shared to a greater or less degree with all legal 
education. We hoped also that the course might have a few useful by-products. 
We knew, for example, that at least some entering law students have rather 
rudimentary notions of grammar, punctuation, and spelling. Though we did 
not plan to give elementary training in these matters, we did hope to direct 
the attention of the students to their importance for the lawyer. In practice, 
as it turned out, the instructor has simply had to spend more time on them 
than he expected. Again, though the purpose was not primarily to teach law, 
it was hoped that the student would acquire a fairly thorough knowledge of 
the topics on which he is required to write during the year. It can be argued 
for the course that it is one spot on an ever expanding curriculum where an 
opportunity is given to penetrate to the roots of some phase of law. Finally, 
though we did not set out to produce legal scholars, we did think that during 
their inquiries some students might discover a simple, uncomplicated, love for 
the law. 

The course has been given in the first year, with some idea that it would 
lead up to Dean Read’s course on Legislation in the second year’ and to an 
eventual requirement of a full-dress essay in the third and final year. We had 
also to remember that considerable drafting is required in Professor Meagher’s 
Procedure I in the first year and Procedure II in the second, and in the con- 
veyancing portion of his Property II in the third year. In Procedure I, for 
example, students are expected to draft writs, pleadings, orders, bills of costs, 
affidavits, and notices for twenty-one procedural problems, and a similar 
amount of drafting is required in Procedure II. 

The premise upon which the planning of the course on Legal Research and 
Writing proceeded was that its aims could be achieved only through discussion 
across a desk between instructor and student. Formal lectures were to be kept 
to a minimum. Topics for research were to be assigned to each student—as 
many as the time of the instructor and the student allowed—and each paper 
prepared was to be subjected to detailed criticism and discussed with the 
writer. To the extent that the instructional manpower permitted, it was to be 
in this sense a tutorial course. 

Experience of the last year or two has not changed my belief that the 
original premise is sound. It may well be that the half-dozen or so introductory 
lectures we have been giving should be extended to include some lectures on 
legal bibliography, given possibly by the librarian, and it may be, as other 
members of the faculty have suggested, that some of the material often covered 
in a general introductory course to the study of law—the hierarchy of the 
courts, extracting the ratio decidendi of a case, and so on—could be included 
also. I think myself that more will have to be done to acquaint students with 
the purpose of a course that is so unlike anything most of them have experienced 
before or anything else given in the School. But, when all is said, the backbone 
of a course on research and writing must be the written exercise discussed at a 
personal interview. 

In a course so conceived the instructor’s role is time-consuming (and not 
always exhilarating), as anyone knows who has ever tried it conscientiously, 
and far more time-consuming than anyone who has not tried it probably 
imagines. If the beginner is to be given an inkling of the rigorous discipline 
the law imposes on its practitioners—at any rate on the good ones—his work 
must be carefully checked for solecisms, for inaccuracies of citation and quota- 
tion, and for unacknowledged borrowing. The substance of the paper has to be 


IReviewed supra p. 81. 
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considered by someone with sufficient knowledge of the subject to discuss it 
with authority. Only when these two preliminaries are out of the way can a 
really useful interview be held. The hours that go into the total process in a 
typical case we have never attempted to estimate. 

Perhaps I should interject here that we do not start the student with exer- 
cises, as such, in the assembling and citation of authorities, as appears to be 
done in some other schools. We do attempt to impress on him that lawyer’s 
writing is a disciplined kind of writing, but even at the beginning we do not 
concentrate on form. Apparently one of the most difficult of the lessons a 
student just entering law school has to learn is intellectual curiosity, the desire 
to strike out for himself into the unfamiliar, the willingness to form independent 
judgments. We hesitate to run the risk of discouraging the development of 
these qualities. Rightly or wrongly, it has seemed to us that the student can 
learn what he needs to know about the form of presentation from the lectures 
and, as he goes along, in the interviews.” 

Instead of “exercises,” we plunged the class at once into an assignment 
requiring the development of a theme in literary style. We had some difficulty 
choosing a subject. On the one hand, we wanted to maintain interest by putting 
the students as soon as possible to the type of problem they consider they 
came to law school to solve; on the other, obviously we could not expect much 
legal analysis from students within the first few weeks of their arrival. After 
discussion, we picked three subjects last year for the first assignment, “What 
is a ‘Profession’?” ““The Layman’s View of the Law and Lawyers,” and “What 
is ‘Law’?” We divided the class into three groups and allotted one subject 
to each group. This year we had four subjects—“The Function of Law in 
Contemporary Society,” “The Abolition of Capital Punishment,” “A Bill of 
Rights for Canada,” and “The Place of Morality in Law”—and the class was 
divided correspondingly into four groups. None of the topics could have been 
easy for a beginner, we did not expect a great deal, and we did not get a great 
deal. But anyone with a university background should be able to make some- 
thing of them, and perhaps it is no bad thing now and again to stretch a 
student’s capabilities to the limit. 

Last year, the first year the course was tried, four assignments were given, two 
before the Christmas break and two after; and so far this year two have been 
given, with one or two more to follow. The progression of subjects last year, after 
the essay already mentioned, was a book review, a case comment, and an “office 
memorandum,” the last being the sort of assessment of the law applicable 
to a given factual situation that a practising lawyer might ask from his articled 
clerk. This year the second assignment was a case comment, the third will be 
an office memorandum, and the fourth we have yet to decide upon. 

The difficulty we had found in choosing a subject for the first assignment 


2Cf. A. S. Abel, “Introduction to Legal Writing” (1957), 12 University of Toronto 
Law Journal 81. Professor Abel, after referring several times to the emphasis he places 
on form in his description of a similar course at the University of Toronto, concludes 
at p. 86: “It is possible, however, to bring about a realization that conventional ways 
of stating things do exist, that in any given context it is necessary to inform oneself 
of what is the good or required form for the purpose at hand, and finally that one must 
conform to it. If that realization is acquired and that habit of conformity is formed, 
application to any particular situation will take care of itself. The law review comment, 
the statutory exercise, the order for judgment, are all designed to bring home to the 
student the lesson that on every occasion he must familiarize himself with the proper 
form and follow it. This is supplemented by constant insistence on following the 
standard citation style, a dwelling on minutiae which are not individually important 


but which are important as enforcing the general principle that all minutiae must be 
attended to.” 
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was repeated when we came to the second. Was the student ready, after only 
two or three months at the school, for what we were describing to ourselves as 
“legal analysis”? The book review that we asked of him last year, on the 
theory that he was not ready, was decided upon partly because we could think 
of nothing better. A list of legal classics, or near classics, was drawn up and one 
was assigned to each member of the class. This year, yielding to the perhaps 
over-sanguine opinion of leaders of the class who had already been through 
the course, we substituted for the review a comment on a leading case, not 
necessarily a recent one, that had been dealt with in lectures. The class was 
divided into groups of six or seven, to each of which a different case was given. 
We may have been moving too quickly and another year, if the course is 
continued, we shall probably have to find something else. 

We have been thinking of ways of reducing the burden that the reading of 
manuscripts and interviewing of a class of fifty or so puts on a single instructor. 
From the inception of the course other members of the faculty have been 
generous with their help, particularly where the assignments were in their own 
specialities, and this year Professor MacKay is sharing the responsibility of 
organization. We have found, as other schools have, that one person can 
hardly be expected to conduct the course by himself: apart from the time 
involved, he is not likely to be sufficiently expert in all the fields of law the 
students are covering. 

As well, this autumn we appointed eight student assistants to check manu- 
scripts for “presentation”: grammar, spelling and punctuation, the form and 
accuracy of citations and quotations, and the like. The assistants (who receive 
a small honorarium) were recruited from the second year, which had been 
through the course, with additions from the third year. They attend the 
interview with the individual or group whose work they have checked and 
take part in the discussion. On the whole the experiment has been a success. 
Certainly the assistants themselves have not been wanting in enthusiasm; on 
the contrary, it has been something of a problem to temper the criticism they 
were bubbling over to direct at their juniors. The responsibility, we can hope, 
has benefited them. 

Other changes in method, or procedure, have been tried. For instance, we 
started with the more or less vague intention of talking to each student alone, 
and we have retained the individual interview on the first assignment, when 
the class is new to the ways of the school, but for later assignments we have 
started taking the students in groups of five or six. Although group interviews 
have some disadvantages as well as advantages, they do save time and we 
shall probably continue to use them when it seems appropriate. Another 
example is in the matter of rewriting papers. At the beginning we talked about 
requiring each student to revise what he had done after his interview with the 
instructor. Whatever can be said theoretically for the requirement, the second 
drafts turned out in most cases to be perfunctory, and it was dropped. It seems 
better, unless the circumstances are unusual, to let the student move on to the 
next assignment and apply there whatever lessons he has learned. 

Many questions require consideration before the course on Legal Research 
and Writing at Dalhousie can be described as anything more than improvisa- 
tion. Shifting the blame for the sloppy thinking and writing of students when 
they enter law school to the arts college, and on to the high school, the common 
school, and the home is hardly satisfying. Most law teachers would probably 
agree that they would like the law school to attempt something to correct the 
admitted deficiencies. What can it do? 

One of my colleagues says that every teacher in every course should be 
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labouring to correct them, and no doubt he is right, and to a point they are. 
Thinking and the expression of thought are inseparable, as has been said 
many times, the one interacting continuously on the other. All teachers attempt 
to train their students to think. Some of them put emphasis on the expression 
of thought, by requiring written exercises in their courses, for example, by 
co-operating with the student law review, if the school has one, by encouraging 
moot courts. The moot court undoubtedly develops self-confidence and readiness 
of tongue, but the problems the spoken and the written word present are by 
no means identical. The student review will help some students, an élite, but not 
all. Written exercises clearly have their uses, to the extent that anything that 
gives the student practice in writing is useful, but if they are merely assigned 
a mark and handed back, he is left to wonder how he might have done better. 
What seems to be missing is individual guidance for all law students. 

Should we have a separate course on legal research and writing at all? 
If so, how many of the hypothetical working hours of staff and student should 
be allowed for it? Assuming, as I have been assuming, that it is to be given, 
and given in the first year, how difficult should the writing assignments be and 
of what nature? In other words—there should be some consensus among the 
faculty about this—what standard of performance can be expected of the 
students? Again, does a course of this type create any pedagogical problems 
that require consideration in a school that follows a modified case method of 
instruction? Must the course be continued throughout the year, or can some- 
thing useful be accomplished in half a year? Should the rewriting of papers be 
required? And so on, and on. 

What at least is clear is that a course on legal research and writing is going 
to work no sudden reform in the writing habits of a generation of law students. 
The deficiencies it is designed to combat are to a degree inherent in the world 
around us. Our Canadian world has no such tradition of literacy as the United 
Kingdom or France, and a first-year class in a Canadian law school is not 
likely to be suddenly convinced that they suffer as a result. Of the accomplish- 
ments of Dalhousie’s experiment, about all we can safely assert is that the 
papers the students turn in are noticeably better at the end of the year than 
at the beginning. 





STATUTES 


THE SYSTEMS OF LAND REGISTRATION AND GUARANTEES OF 
TITLE IN THE PROVINCE OF ONTARIO 


W. Marsyu Macwoop* 


“Ir has been said that the law of land in countries under the Common Law 
of England is a ‘rubbish-heap which has been accumulating for hundreds of 
years, and... is... based upon feudal doctrines which no one (except profes- 
sors in law schools) understands’—and rather with the implication that even 
the professors do not thoroughly understand them or all understand them the 
same way.”! Many of us may disagree at least in part with this sweeping state- 
ment, and I imagine that the editors of this JouRNAL would be among our 
number, but fortunately for me I need not here commit myself on this 
controversial topic as my terms of reference limit the scope of this article to 
those facets of the law of real property which are inextricably woven into the 
statutes by which interests in land are recorded, preserved, certified, or guaran- 
teed. This article will be directed toward a discussion of The Registry Act, The 
Land Titles Act, and The Certification of Titles Act, 1958, of their advantages 
and disadvantages, with a passing reference to title guarantee and title insur- 
ance provided by corporations authorized to carry on such businesses in 
Ontario. 

Much of the land law in Ontario, so severely dealt with above by the 
Honourable Mr. Justice Riddell, lays down rather adequate rules, even on 


possessory titles, and certainly our laws of registration afford the proprietor 
a great measure of security of title, which is the antithesis of the statement 
made by Frederick E. Maning, Judge of the Native Land Court, that “The 
only safe maxim I can give on native tenure, after all my study, is as follows: 
Every native who is in actual possession of land must be held to have a good 
title till some one shows a better, by kicking him off the premises.” 


I. THe Ontario Recistry Act 


Let us deal first with the Ontario Registry Act. This statute was first passed in 
1795.* It originally provided for the registration of memorials of instruments 
and not the originals, and the only method of recording them was by alpha- 
betical index. This latter method of registration is still in vogue in many of the 
states of the United States and in our eastern provinces. In some jurisdictions it 
is well managed and evidently effective. 

It has been the writer’s privilege to see this system in operation in the counties 
of Middlesex (East Cambridge), Essex (Salem), and Suffolk (Boston), all in 
the state of Massachusetts, and in the county of New York in the state of New 
York. In all these offices the alphabetical index system is employed by resorting 
to the Russell Index System (based on five key letters L, M, N, R, T) or the 


*Q.C., Barrister at Law, Director of Titles, Province of Ontario. 


1Miller v. Tipling (1918), 43 O.L.R. 88, 97 (Riddell J.). 

2F. E. Maning, Old New Zealand and A History of the War in the North (London, 
1884), p. 274. 

335 Geo. III, c. 5. 
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system of eliding vowels. These systems apparently bring together all possible 
variations of surnames in the proper subdivisions of an index. Manv other 
title registration offices in the United States may be equally well run. However, 
a large percentage of them maintain such inadequate indexes and poorly 
arranged public records that the privately operated title plant has proved 
not only to be exceedingly popular, but necessary. In order to be independent 
of these unreliable public sources of title information, the title guarantee 
companies in the course of time compile in their own offices copies or digests 
of all the records affecting titles to land in the localities in which they become 
established. For example, in Buffalo, in the state of New York, when a docu- 
ment is submitted for registration it is immediately copied in duplicate by a 
photographic process and one of these copies is delivered to the local, private 
title plant. From its well-indexed and quite complete records, the private title 
plant (usually a subsidiary of a title guarantee company) prepares abstracts of 
title for sale. The defect in any such system is that the owner’s name must be 
known before a title can be searched. 

In 1865 the Ontario registry system was changed by the introduction of the 
“abstract index.” By this innovation, registration books were opened and kept 
with a page reserved for the recording of registered instruments affecting each 
original township lot, or where a plan of subdivision had been registered, each 
lot shown on the plan. Accordingly, title to any parcel may be searched even if 
the owner’s name is not known. 

The registry, or private investigation, system requires the establishment of 
public offices throughout the province wherein all documents affecting land 
are recorded. The system preserves the documents in a readily accessible place 
and protects purchasers and others from the effect of unregistered documents 
by the following statutory provision: 


After the grant from the Crown of land, and letters patent issued therefor, every 
instrument affecting the land or any part thereof shall be adjudged fraudulent and void 
against any subsequent purchaser or mortgagee for valuable consideration without 
actual notice, unless the instrument is registered before the registration of the instrument 
under which the subsequent purchaser of mortgagee claims.* 


The effect of the registration is, however, subject to actual notice, as follows: 


Priority of registration shall prevail unless before the prior registration there has been 
actual notice of the prior instrument by the person claiming under the prior registration.5 


The system is based, therefore, on a registry of deeds, as its name implies, 
and registration of an instrument is essential to achieve its purpose unless a 
subsequent purchaser or mortgagee has actual notice of that instrument. 

Even with its many improvements, and the passing of The Investigation of 
Titles Act in 1929,° which in effect provided that the investigation of title need 
not be made beyond forty years for a good root of title, and in spite of well 
and efficiently maintained registry offices, the system still has many undesirable 
features. I quote two statements in this connection: 


In the great cities these various records became in the course of time so voluminous 
that the proper investigation of them and the determination of the validity of the title 
in view of them, required the best skill of an experienced lawyer and involved very 
heavy expense. On a re-sale of the property the new buyer did not rely on the lawyer 
who made the examination for the seller, but felt called upon to employ and pay his 


*The Registry Act, R.S.O. 1950, c. 336, s. 74(1). 
5] bid., s. 75. 
®6Now R.S.O. 1950, c. 186. 
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own lawyer, who had to go over the same work again, and more, for with each new 
transaction the history was getting longer.? . 

The purchaser must satisfy himself, by an exhaustive scrutiny and review of all the 
deeds, wills, marriages, heirships and other documents and events by which the property 
has been conveyed, mortgaged, leased, devised or transmitted during a considerable 
period of time, that no loophole exists whereby an adverse claim can enter or be made 
good.8 


The bane of existence for the busy practitioner in the investigation and regis- 
tration of titles in registry offices is the painful necessity of an historical search of 
40 years (or more in some cases), the frequent unavailability of the books of 
record, which may be in use by another, and the knowledge that at least two, 
and possibly three or four, other solicitors are working on the self-same prob- 
lems. 


II. Tse Lanp Titres Act, or Torrens System 


Unrest among the practising solicitors in connection with title searching has 
not been peculiar to our own jurisdiction, and effective steps to bring about 
improvements have been taken in other countries. The first of these was in 
South Australia. In 1857 Robert Torrens (later knighted for his efforts) resided 
in South Australia where he was employed in the government customs depart- 
ment. In the course of this employment he naturally became familiar with 
the method by which ships are transferred, and it occurred to him that the 
same method might be applied to transfers of land. Following up this idea, he 
devised a system of land transfer based on this method, and after he had 
advocated his proposals before the public, his system was adopted with the 
utmost success in all of Australia. New Zealand, Tasmania, the Fiji Islands, 
and many other jurisdictions followed this example. Several Canadian juris- 
dictions, following the lead of South Australia, have adopted either the Austra- 
lian Torrens system or the English Torrens system, or a blend of the two. These 
were Vancouver Island in 1861, British Columbia in 1869, Ontario in 1885, 
Manitoba in 1885, and the North West Territories in 1886. 

In England, the corresponding Land Transfer Act,!° popularly called Lord 
Cairns’ Act, met a stormy reception before it was enacted. The opposition came 
from two major groups, (a) the large landowners, who, prompted by their 
desire to keep a large estate together, had a nervous love of privacy and knew 
of their own title’s flaws; (b) the indifferent and hostile members of the legal 
profession. This vis inertiae and disinclination to change has even been 


TA statement made by Charles Hill Helsey, former chairman of the board of directors 
of the Title Guarantee and Trust Company. 

8C. F. Brickdale, “Land Titles,” Encyclopaedia Britannica (1952 ed.), p. 685. 

®The Real Property Act, 1857, 21 Vict., no. 15, was passed in South Australia on 
January 27, 1858, and became operative there on July | of that year. It is of interest to 
note that the centenary of the birth of the Torrens system was celebrated at Adelaide 
in South Australia on July 1, 1958. The writer was unable through business pressure to 
attend, but, acting as the official charged with administering a similar system in Ontario, 
sent a message which read in part as follows: “ ... this method, voluntary in Southern 
Ontario but compulsory with respect to patents from the Crown in Northern Ontario, 
still prevails; and it is a remarkable tribute to Sir Robert Torrens that in the tremendous 
development that has taken place in Southern Ontario in recent years where the system 
is permissive, those modern economic giants whose vast financial resources underwrite 
most of this activity have insisted as a pre-requisite that any land being subdivided be 
brought under the system. This tribute is even more remarkable where it is considered 
that a system conceived one hundred years ago is considered a modern necessity in a 
country’s economic development.” This message was read by the Attorney-General of 
South Australia at a formal dinner commemorating the occasion. 

10(1875) 38 & 39 Vict., c. 87. 
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experienced in Canada, where some members of the bar opposed a simplifica- 
tion of title registration and the guaranteeing of titles because they might lose 
fees.” 


One of the important proponents of the English statute was Lord Coleridge, 
who said: 


I have never been able to perceive the obstacle to applying to land, the system of 
transfer which answers so well when applied to shipping; but, as my learned brethren, 
one and all, have declared that to be impossible, I had become impressed with the belief 
that there must be something wrong in my intellect, as I failed to perceive the 
impossibility. The remarkably clear and logical paper which has been read by Sir Robt. 
Torrens, relieves me from that painful impression, and the statistics of the succesful 
working of his system in Australia amounts to demonstration; so that the man who 
denies the practicability of applying it might well deny that two and two make four.!2 


In Canada we might never have had the benefits of this type of legislation 
had it not been for the selfless efforts of a group of prominent members of the 
bar who organized the Canada Land Law Amendment Association. The 
objects of this association as stated in its prospectus were: 


1. The simplification of the transfer of Real Estate in the various Provinces and Terri- 
tories of the Dominion of Canada. 

2. The securing of indefeasibility of title to real estate in such Provinces and Territories. 
3. And for the purposes aforesaid, to promote as far as possible the introduction of the 
Torrens System of land transfer, or such modification thereof as may be found practicable 
and expedient. 


As a direct result of their efforts and those of other sympathizers, The Land 
Titles Act was passed in 1885 by the legislature of Ontario.’* In his inaugural 
address William E. Russell, Governor of Massachusetts, pointed out in 
January, 1891, that for about two hundred and forty years transfer by recorded 
deeds, supplemented by prescription based on possession, had apparently satis- 
fied the popular demand, but that with the modern density of the population, 


with the greater subdivision of land and increase of real estate transactions, 
something else was needed. This attitude and diligent effort brought about the 
passage in 1898 of the Land Registration Act in Massachusetts."* 

The preamble of the English Act reads as follows: “Whereas it is expedient 
to make further provision for the simplification of the title to land, and for 
facilitating the transfer of land in England.” The Australian preamble is 
much more enlightening; it reads: “Whereas the inhabitants of South Australia 
are subjected to losses, heavy costs and much perplexity, by reason that the 
laws relating to the transfer and encumbrance of freehold and other interests 
in land are complex, cumbrous and unsuited to the requirements of the said 
inhabitants, it is therefore expedient to amend the said laws. . . .” 

It has been said of the land titles acts: 


The essential features of every system of registered title are that the state authoritatively 
establishes by declaring, under a guarantee of indemnity, that it is vested in a named 
person or persons, subject to specified circumstances and qualifications. Anterior defects 


11An amusing objection to Lord Westbury’s Act (An Act to Facilitate the Proof 
of Title to and the Conveyance of Real Estate), a predecessor to Lord Cairns’ Act and 
passed in 1868, was expressed by a solicitor who testified that, the owner having regis- 
tered his title required a loan, his solicitor found it extremely difficult to get a loan 
because there was no title to investigate, and therefore little or no costs to the solicitor 
or the person making the loan. (E. H. Hold, The Land Transfer Act, 1875—Handy-Book 
on the Registration of Title and Transfer to Land (London, 1876).) 

12Taken from a speech by Lord Coleridge, Chief Justice of England, presiding at a 
congress of the Law Amendment Society at Cheltenham, England, in 1872. 

1348 Vict., c. 22. 

14Statutes of Massachusetts, 1898, c. 562. 
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of title are cured, and thenceforth all investigation of the history or of the means by 
which the named person came to be entitled is ruled out forever, and all future trans- 
actions are carried out by simple forms and simple machinery. No transaction is effective 
until it has been entered in the official record kept by the State, but once this has been 
done, it cannot (apart from fraud) be upset—That is the broad theory.!5 


The three essential principles of these acts may be restated as follows: 

1. The mirror principle. This involves the proposition that the register of 
title is a mirror which reflects accurately and completely and beyond all argu- 
ment the current facts that are material to a man’s title.’® 

2. The curtain principle. This means that the register is the sole source of 
information for proposed purchasers, who need not, and indeed must not, 
concern themselves with trusts and equities which lie behind this curtain of 
information.!* 

3. The insurance principle. This means that the mirror (register) is deemed 
to give the absolutely correct reflection of title, but if through human frailty (as 
was brought to light in the Turta Case in Alberta’*) a flaw appears, anyone 
who suffers loss must be put in the same position, so far as money can do, that 
he would have been in had the reflection been a true one. 

In Ontario it has been tried, by successive amendments during nearly ten 
years of the writer’s administration, to bring the land titles legislation up to 
date and to provide for those modern but unusual land transactions never 
contemplated by the draftsmen of our original act. That we have succeeded, 
in part at least, is indicated by the opinion of a special committee of the 
benchers of the Law Society of Alberta, which, as a result of the Turta Case, 
was set up to study all existing land registration systems, with a view to recom- 
mending amendments to and a redrafting of the Alberta statute. The Report 
of the Committee notes, that most Torrens statutes tend to become incompre- 
hensible, but adds that “the English Act and, to a lesser degree, the Ontario 
statute are . . . concise, simple and readily understood. That such statutes do 
exist should be an incentive to bring the Alberta Land Titles Act up to the 
same standard.”!® 

There are a great number of advantages obtainable from the land titles 
system. The following are its salient features: 

1. It is a registry of title, not of deeds. Hence the searcher need not search 
through a long list of documents. 

2. The registers contain the certified title and the deeds (transfers) are 
mere evidence of it. 

3. The searching of titles is facilitated and the registers are conclusive as to 
state of ownership. Thus, (a) it is not necessary for a person searching the 
title to a parcel of land to enquire further than the register for that parcel; (b) 
a person shown in the parcel register as the registered owner is conclusively 
the owner of that parcel and he is the only person who may deal with that 
parcel ;?° (c) no right, title, or interest in or to land can be acquired by any 


15T. B. F. Ruoff, “Systems of Land Tenure and Transfer in the Commonwealth and 
Empire—Their Advantages and Disadvantages,” a paper given at Committee Session 8 
of the Commonwealth and Empire Law Conference, 1955, Record of the Commonwealth 
and Empire Law Conference (London, 1956), p. 320. 

16Registrar of Titles v. Paterson (1876), 2 App. Cas. 110. 

17Gibbs v. Messer, [1891] A.C. 248, 254. 

oe Pacific Railway Co. Ltd. and Imperial Oil Limited v. Turta, [1954] 
S.C.R. 427. 

19Titles to Minerals in Alberta—The Report of the Benchers’ Special Committee, 
1956,” 3 Alberta Law Quarterly 185, 192. 

2The Land Titles Act, R.S.O. 1950, c. 197, s. 70. 
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_— of adverse possession in derogation of that of the registered owner 
(s. 28). 

4. Ample provision is made for joint ownership, either as joint tenants or as 
tenants in common (s. 7), but it is not possible for a person to be registered 
as owner of an undivided share apart from the other share or shares (s. 98). 

5. Provisions are also made for transferring and charging land and for trans- 
mission on the death of the registered owner of the land or the charge. 

6. Transfers to uses may now be registered (s. 45a) .”* 

7. The register specifies the type of title of the person shown as the registered 
owner. There are three types of freehold title recognized by the Act: (a) 
absolute title; (b) possessory title, based on possession without complete paper 
title; this may be enlarged to absolute title (after 10 years) , but in the meantime 
the government guarantee is limited; (c) qualified title, where there are some 
defects in title. There is also ample provision for the registration of leasehold 
titles based upon leases for a term of years of which at least 21 years are un- 
expired. These provisions were adapted from the English statute but are 
seldom employed in Ontario. 

8. Before land is brought under the Act, a thorough search of the title is 
made to place it in the above categories of titles. The Director of Titles or the 
appropriate Master of Titles has the power, through first registration hearings, 
to establish indisputable boundaries. 

9. The Act specifies the liabilities to which registered land is subject not- 
withstanding that they are not entered on the register. 

10. A registered owner may apply for a certificate of ownership for his 
parcel which, though valueless in itself, is nevertheless evidence of his owner- 
ship as of the date of its issuance. 

11. There is provision for the removing from the register of satisfied charges 
or other encumbrances, on application to the Master of Titles by the registered 
owner of the land (as opposed to court proceedings in the case of a Registry 
Office title). 

12. Specific releases of dower may be registered. 

13. Mechanics’ liens which have become unenforceable due to lapse of time 
may be removed from the register by the Master. 

14. Covenants may be imposed and amended by making application. 

15. The titles of registered owners are guaranteed and compensation to 
persons wrongfully deprived of an interest in land may be awarded out of the 
assurance fund. This is one of the main features of the Act. 

16. The Director of Titles and each of the proper masters of titles is 
invested with wide discretionary powers which are not possessed by registrars 
of deeds under the registry system. They may do and exercise the following acts 
and powers: (a) entertain an application for the removal from the register 
of charges and encumbrances that are satisfied (s. 36) ; (b) hear and determine 
a disputed claim for dower (s. 45); (c) enter on the register as owner any 
person who appears by law to be entitled to the property as the result of the 
death of the registered owner (s. 56); (d) enter a person as owner free from 
the debts of a prior deceased registered owner on production of satisfactory evi- 
dence (s. 61); (e) hear and determine claims against lands which are being 
sold under execution (s. 67); (f) entertain applications by claimants to be 
entered as owners on other claims (s. 71); (g) hear and determine applications 


21In reversing the Ontario Court of Appeal decision in Gatz v. Kiziw, [1957] O.W.N. 
3B, the Supreme Court of Canada (December, 1958, yet unreported) confirmed this 
interpretation of section 28. 

22Added by S.O. 1958, c. 49, s. 4. 
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for the registration and removal of cautions (ss. 74, 75); (A) hear and 
determine applications of registered owners to impose restrictions on their 
lands (s. 81); (i) state a case for the opinion of the Ontario High Court of 
Justice on any matter arising out of the examination of a title or an application, 
or direct an issue to be tried (s. 90); (j) register a person as owner of an ease- 
ment or of mines and minerals severed from the surface rights (s. 96); (k) 
determine the manner in which registered land shall be described that he deems 
best calculated to secure accuracy (s. 100); (1) appoint a person as guardian 
for a registered owner who is an infant, mentally defective person, or mentally 
incompetent person, where no guardian or committee has already been 
appointed, for the purpose of making an application under the Act (s. 106) ; 
(m) require a plan of subdivision to be filed where land has been sold by a 
metes and bounds description and no plan has been filed (s. 107a); (m) the 
Master of Titles in the County of York has the power to order that a filed plan 
be amended or altered (s. 113); (0) the Director may caution any parcel of 
land sua sponte and make amendments to correct errors. They may also call 
in the certificate of ownership for amendment (s. 123); (p) act upon deposi- 
tions or examinations taken before any of the special examiners appointed by 
the court, or receive evidence viva voce (s. 137); (q) subpoena persons by 
summons under seal to attend and give evidence (s. 138). 

While all of the foregoing features of land titles may not commend themselves 
to anyone other than a practising solicitor, it is to be noted that the alterna- 
tives available to solve many of the above-mentioned problems in connection 
with land registered in the Registry Office could only be found under The 
Quieting Titles Act,2* The Vendors and Purchasers Act,? The Surrogate 
Courts Act*®, or The Trustee Act.?° The quasi-litigious procedures necessitated 
in taking advantage of the various remedies available under each of these 
statutes is much more complex, more time consuming, and usually much more 
expensive to the party seeking relief than under the comparable procedure 
under the Land Titles Act. 

The following are some of the more recent improvements in the Land Titles 
Act and Regulations: 

1. A municipality may now bring whole areas, even townships, under The 
Land Titles Act, when they have been surveyed by an Ontario Land Surveyor. 
For the purpose of the application the municipality may be deemed to be the 
agent of the owners involved, without their consent. 

2. By extensive liaison, including the convening of annual meetings of 
the local masters of titles, uniform administration throughout the province has 
now been accomplished to a large extent. 

3. Since 1956, when the writer was appointed to the newly formed office 
of Director of Titles,27 with power “to supervise and determine all matters 
relating to the title to land to which the Act applies,”** complex matters or 
questions regarding the registration of documents may be settled or answered at 
the office of the Director in Toronto. Members of the legal profession are 
then certain that their documents, if approved by him, will be accepted for 
registration in the appropriate land titles office. This procedure is particularly 
advantageous when multi-million dollar deeds of trust and bond mortgages 

23R.S.0. 1950, c. 326. 

247 bid., c. 407. 

25] bid., c. 380. 

26] bid., c. 400. 

27This office, now provided in s. 4a, was originated by S.O. 1956, c. 38, s. 2. 
ove Land Titles Act, R.S.O. 1950, c. 197, s. 158a, introduced by S.O. 1956, c. 

, s. 16. 
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of an involved nature must be known in advance to be registrable, so that 
they may be registered in an outlying land titles office, such as Algoma, 
simultaneously with the payment over of many in a distant place like New York. 

4. In the districts of northern Ontario, especially in the summer resort 
areas, where the majority of registered dealings relate to lands described by 
metes and bounds and not to lots shown on registered plans of subdivision, dis- 
crepancies inevitably result in the records of the land titles office. In many 
cases, possession does not coincide with title, and because of piecemeal surveys, 
overlapping titles and areas with no title are created. To prevent this, 1951 
amendments to The Land Titles Act introduced the meagre beginnings of a 
system whereby registration of further dealings with specified areas of land are 
precluded until proper surveys have been made and plans registered. This 
legislation, originally based on similar sections of The Registry Act, has been 
successively improved in later years, until at present the procedure is some- 
what as follows: when a situation arises, which in the opinion of the local 
master of titles calls for a new survey to remedy inaccuracies in the registered 
descriptions of parcels in a specified area, he advises the Director of Titles of the 
problems and suggests that a “judge’s plan” is the proper solution. The Direc- 
tor, if he agrees, then issues a direction, precluding further registration, which 
is registered against each of the parcels affected. An ex parte order is then 
obtained from the County Court or District Court Judge by the Director and 
a surveyor is appointed to prepare a survey of the area with regard to both 
title and occupation. When the survey has been completed and a draft plan 
prepared, each of the owners is served with a notice of motion and a copy of the 
draft plan. At the hearing, objections may be made to the manner in which 
particular parcels have been re-defined and the plan may be amended 
accordingly. A final plan is then prepared, signed by the judge and registered 
in the land titles office. The descriptions of the various parcels in the 
register are then amended to conform with the plan. The expense of such a 
survey is apportioned by the judge among the applicant (the Director of 
Titles on behalf of the Attorney-General), the various owners, and perhaps 
the municipality. This procedure has been reasonably successful and to date 
has been invoked on eighteen occasions with respect to areas of land in various 
parts of the province. The main feature of this procedure is that “upon regis- 
tration of a plan of subdivision under this section, the boundaries of the lots 
or blocks shown thereon shail be deemed to be the true boundaries of such 
lots or blocks.”® 

5. Of interest is the most recent and perhaps far-reaching amendment. 
Whereas reference has already been made to methods of recording, filing and 
protection of title, it is as well to remember that such procedures do not achieve 
an end in themselves. Without proper correlation of paper title to visible, accu- 
rately related landmarks the whole structure of land tenure is jeopardized and 
could conceivably be entirely destroyed. It has been observed that “A certificate 
of title does not rest on a pinnacle by itself, but is an ordinary written document 
to be construed in accordance with the ordinary rules for the construction of 
documents of title”; and again “a man’s certificate of title gives him his right, 
but cannot be trusted to give him all it purports to do. What it really does give 
him depends upon evidence outside his title deeds and much of that evidence 
can be given only by a surveyor”; and “Neither the words of a deed, nor the 
lines and figures of a plan, can absolutely speak for themselves. They must, 
in some way or other, be applied to the ground”; and finally, “Surveying was 


297 bid., s. 107a. 
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roughly done in the early days, and has left, it seems, but a few monuments, 
and those of the rudest.”’® 

The countries where these observations were made have recognized their 
truth and have succeeded during the last sixty years in building a strong founda- 
tion for good title in controlled, co-ordinated and accurate survey structures. 
Ontario and other eastern provinces of Canada have been ill-served in these 
particulars. Our Surveys Act is, in the writer’s opinion, inadequate to meet our 
present-day survey requirements. During that period there has been little effort 
made to improve in any way the methods of surveying, to preserve the fast 
disappearing evidence of original surveys, or devise methods of controlling and 
co-ordinating surveys. Because of the absolute need for such measures, it 
has been found necessary to request legislation to ensure the most elementary 
precautions in the conduct of surveys. The writer can truthfully say that in 
many instances the perimeter boundaries of subdivisions submitted for regis- 
tration in land titles offices throughout the province would not close within a 
lesser degree of error than one in thirty (that is, for every thirty feet measured, 
the surveyor would be out one foot). Readers will agree that drastic remedial 
action was necessary. 

Preliminary curative measures have been in effect since May 5, 1958, in the 
form of a code of standards and procedures for surveys, which appear as regu- 
lations made under the Act, but it must be borne in mind that this code is 
merely a beginning. By the code, we now exact a basic degree of closure of 
one in five thousand.*! Unless strong measures are taken and every effort made 
on the one hand by the surveying profession in being accurate and the greatest 
vigilance exercised on the other hand by the public and builders in protecting 
monuments, we may never achieve a desirable survey fabric on which to base 
title. 

An entirely new statute affecting boundaries and surveys, based on precedent 
in other Torrens systems in Canada and other countries, is at present being 
contemplated in Ontario. The writer suggests that Ontario members of both 
the legal and surveying professions scrutinize these proposals very carefully, 
since this legislation will undoubtedly be a turning point in the matter of 
surveys and it would be well to proceed with some caution to ensure that 
none but the best and most effective legislation is enacted.*!* 

Lord John Russell is said to have remarked that “thirty years is the usual 
period of gestation of any measure of law reform”; my personal experience in 
the recent subject of land titles has been that the period mentioned is a most 
conservative one. With the promulgation in Ontario of the Land Titles Act in 
1885, the facilities of a modified Torrens system became available to owners 
of land in the City of Toronto and County of York. Early in the current century 
the operation of the Act had been extended to the County of Ontario, the City 
of St. Thomas and County of Elgin, and to all the provisional judicial districts. 
It may therefore be readily seen that, although our jurisdiction extended over 

89See Griffiths C.J. in Overland v. Lenhan (1901), 11 Q.L.J. 59, 62; and Richmond 
J. in Equitable Building and Investment Co. v. Ross (1886), 5 N.Z.L.R. 229, 234. 

31By way of comparison, the Massachusetts manual of instructions for the survey of 
lands and preparation of plans (1950) demands the following degrees of closure: for 
urban property 1:10,000, for suburban property 1:8,000, for rural property 1:5,000. 


In Manitoba the required ratio is 1:20,000 for cities, 1: 10,000 for towns and villages, 
and 1:5,000 for country surveys. 

3l@Since this article was written, the legislature of Ontario has passed The Boundaries 
Act, 1959, S.O. 1959, c. 8, which becomes law on May 25, 1959. The explanatory note 
in the Act reads as follows: “The purpose of the Act is to provide a means of authorita- 
tively determining disputed or uncertain boundaries of land in an expeditious and 
inexpensive manner.” The Act is to be administered by the Director of Titles. 
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at least 90 per cent of the area of the province, the counties of old, southern 
Ontario were not all so served. 

Since the writer’s appointment as Director of Titles, some considerable 
attention, aided by the enthusiastic support of the Minister, the Honourable A. 
Kelso Roberts, Q.C., has been directed toward extending the system. As a result, 
the writer has been afforded the repeated opportunity of addressing law asso- 
ciations and county councils throughout southern Ontario. The counties are 
the motivating bodies for any extension of the Torrens system,**. Several 
counties have passed enabling by-laws and land titles offices have accordingly 
been established for Prescott (at L’Original), for Halton (at Milton), and for 
Lincoln and the City of St. Catharines (at St. Catharines). Many other 
counties are giving active consideration to the extension of the Act and we 
may thus see in the near future that its advantages will be made available to 
several other counties in southern Ontario. Strange as it may seem, however, 
we are still meeting some resistance in this programme from members of the 
bar through their fear either of the unknown or of loss of fees. 


III. Tue CertiricaTion or Titres Act, 1958 


For many years and more particularly in the last seven years, the Canadian 
Bar Association, through its commercial law committee under the Chairmanship 
of Vernon W. Armstrong, Q.C., has advocated reforms in the laws of registra- 
tion of titles to real property. After deliberations of the committee, the con- 
clusion was reached that if the Land Titles Act could be immediately extended 
to those counties not now being served, the problems of registration of titles 
would be solved. Unfortunately, for the reasons already mentioned and other 
reasons, this immediate extension was not possible and alternative solutions 
were therefore sought. 

In 1957 an act was passed “To provide for the Certification of Plans of Sub- 
division in order to establish Title in Lands.”** For several reasons this Act 
was never proclaimed. Chief among these reasons were (a) the necessity of 
establishing an entirely new administration, (b) the difficulty in obtaining the 
services of a completely qualified staff, and (c) the onerous financial burden 
of such a programme and resultant prohibitive cost of applications. Early in 
the year 1958, the Ontario Administration of Justice Committee under the 
Attorney-General™ was still seeking effective means of alleviating the situation, 
when the writer suggested to the committee that there be embodied one of 
the principles of administration of the Land Court of Massachusetts, that is, 
the employment of title examiners: the work load would thus be sufficiently 
reduced to enable the existing administration to take on the additional responsi- 
bilities of administering the new Act. It should be explained that the Land 
Court of Massachusetts administers a dual system: (1) a system of guarantee- 
ing titles with registration analogous to our land titles system, but patterned 
more particularly after the Torrens system, and (2) a system of certification 
without registration whereby the Court certifies a title on petition, but there- 
after the title remains in what they call the unregistered system, which is much 
like our Registry Act system. In performing both of these functions, the Court 
uses and relies upon state-appointed title examiners for their conclusions upon 
the status of the particular title. 

When this principle was approved by the committee, a sub-committee was 


82The Land Titles Act, R.S.O. 1950, c. 197, s. 150. 388.0. 1957, c. 8. 
34See noted (1957) 12 University of Toronto Law Journal 97. 
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appointed to draft a new bill. The resultant bill, having been approved by the 
Administration of Justice Committee, was piloted through the legislature at the 
fourth session of the twenty-fifth legislature by the Attorney-General,®° and 
as enacted, provided that it should come into force on a day to be named 
by the Lieutenant-Governor in Council. On June 26, the Lieutenant-Governor 
in Council named September 1, 1958, as the day upon which the Act should 
come into force. In the interim, with the able assistance of the sub-committee, 
forms, regulations, and tariffs were drawn up and have all now been the subject 
of orders-in-council.** The first certificate under the new Act was issued by 
the writer on September 28, 1958. 

The principles of this new Act are twofold: (1) Any person who is the 
owner of an estate in fee simple in land, or who, in the terms of regulation 
7(b), can show that he is so entitled under The Limitations Act or by prescrip- 
tion, whether or not it be encumbered, may apply to the Director of Titles 
to have his title certified.*7 (2) In an area proclaimed by the Lieutenant- 
Governor in Council as a certification area, no plan of subdivision may be 
registered unless and until the title to the lands shown on the plan has been 
certified.*8 

The advantages of the Act are: (1) A certificate of title when registered in 
accordance with section 12 is conclusive, as of the day, hour, and minute 
named therein, that the title of the owner of that land is absolute and 
indefeasible.*® (2) Exceptions, limitations, qualifications, and reservations of a 
general nature found to apply to the title by the Director of Titles (many of 
which may be eliminated by him) and specific encumbrances and conditions 
are set out in a schedule of the certificate. (3) The certificate when registered 
constitutes a new root of title, and it is unnecessary to go behind it.*® (4) After 
a plan of subdivision has been registered in a certification area, the same situa- 
tion will apply as in (3) above. (5) The survey and plan must be prepared in 
accordance with the regulations (the Code of Standards for Surveys) which 
ensure adequacy, proper monumentation, and accuracy in defining the peri- 
meter boundaries of the land.* 

In most instances where an application is to be made, it is contemplated that 
the applicant or his solicitor will discuss with the Director of Titles any 
problem of title or survey that may be involved. Having been assured that a 
certificate will likely be granted, the application supported by the affidavit of 
the applicant, the affidavit of the surveyor, and the certificate of the solicitor 
will then be prepared on forms supplied by the Director. These forms, together 
with a registrar’s abstract, a solicitor’s abstract, a plan of survey, a sheriff’s 
certificate as to executions, a municipal treasurer’s certificate as to taxes, a 
certificate of the Registrar in Bankruptcy and a statement of the Treasurer 
of Ontario as to liens for corporation taxes unpaid by prior corporate owners, 
are then forwarded to the Director, together with a deposit in the amount of 
fifty dollars. It should here be noted that both the solicitor’s abstract and the 
plan of survey must be prepared in accordance with the regulations. The 
application and supporting material are given a preliminary examination by 
a qualified member of the Director’s staff, and then transmitted to the title 
examiner appointed by the Province for the area in which the land is situated. 
Notices are prepared by the Director’s office and arrangements made for their 

85The Certification of Titles Act, 1958, S.O. 1958, c. 9. 

36Ontario Regulations 180/58 and 206/58. 

87The Certification of Titles Act, 1958, S.O. 1958, c. 9. 

38] bid., ss. 18(d), 14(1). 89] bid., s. 13. 

*0The Investigation of Titles Amendment Act, 1958, S.O. 1958, c. 44. 

*1Ontario Regulation 206/58, ss. 34-60. 
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registration in the Registry Office, for their publication in a local newspaper 
and for the posting of notices on the premises, and for such other service as 
may be deemed by the Director to be necessary. The plan of survey is examined 
by the examiner of surveys, who is a member of the Director’s staff, and 
verification may be made on the ground if found to be necessary. If, in response 
to the notices, objections are filed, these may be dealt with by the Director 
or by a court. When the report of the title examiner is received, the Director 
may then, upon a final perusal of the material, grant a certificate of title. Upon 
receipt from the applicant of the balance of fees due and of the contribution 
to the assurance fund of one-tenth of one per cent of the combined value of 
the land and buildings, the certificate is registered in the Registry Office and 
a registered duplicate is returned to the Director’s office, where a true copy of 
the certificate is prepared showing the particulars of registration. The true 
copy is forwarded to the applicant for his personal records. 


IV. Trrte INSURANCE 


As indicated earlier, reference will now be made to private title insurance. 
As the administrator of the two types of title guarantee operated by the Pro- 
vince of Ontario, the writer might be accused of bias in a comparative discussion 
of this subject. To avoid any such suggestion, he will give only a symposium of 
the written word of those individuals or groups who have made a study of the 
topic, and who might therefore be considered impartial and authoritative. 
The following are descriptions of title insurance made by such persons: “Title 
insurance is a means of protecting against the risks inherent in the uncertainty 
of land titles by delineating some defects of title and by insuring against 
potential losses of others.*? Title insurance is “another expedient for gettin 
over some of the worst drawbacks of the Private Investigation [of titles] 
system.”’** A policy of title insurance guarantees to the purchaser of real estate 
that his title thereto is valid up to that date. It thus protects a purchaser from 
any loss which he might suffer in the future arising out of defects in his title 
at the time of purchase. The insurance is a guarantee that the purchaser has 
acquired a merchantable title, the chain to which is unbroken and proper; 
insurance is not provided against any future defects arising in the title. “Insur- 
ance under an owner’s policy ends when the insured conveys all his interest 
in the property. . . . Thus, each new grantee must take out a title policy, if he 
wishes title insurance coverage.”’** 

According to the same authorities, the following are the risks covered by it: 
The standard American Title Association policy does not ensure against the 
following risks: (1) risks which are known to the insured which are not 
communicated to the insurer; (2) easements and liens which are not a matter 
of public record; (3) rights of persons in possession of the land, which rights 
are not in writing; (4) wrongly surveyed boundaries; (5) breaches of occu- 
pancy or zoning regulations. Perhaps a clearer understanding of these limits 
might be had if we list, as Mr. Johnstone has done in his article,*® the risks 
usually covered and those usually not covered. Risks covered are (a) errors 
in title examination; (b) a few known defects (if they be trivial or unenforce- 
able because of estoppel or statutes of limitation; (c) defects which would 


42Q. Johnstone, “Title Insurance” (1957), 66 Yale Law Journal 492. 
43C. F. Brickdale, “Land Titles,” supra, p. 685. 

44Q. Johnstone, “Title Insurance,” supra, pp. 497-8. 

45] bid., pp. 496-7. 





STATUTES 105 


be disclosed upon examination which the company intentionally does not make 
(searches extend back only 60 years, though there may be some defects prior 
thereto) ; (d) some hidden defects not disclosed in public records or by physical 
inspection or survey (the recording acts eliminate most of these risks and since 
they are not risks to the insured there is no risk to the insurer); (¢) marketa- 
bility.“® The risks usually not covered are: (a) defects disclosed by the title 
examination; (b) defects created subsequent to the date of the policy; (c) 
defects of which the insured was aware or which he assumed prior to the date 
of the policy; (d) restrictions by any government (police power) regulation 
on the use and enjoyment of the premises; (¢) title to personal property even 
when affixed to the realty; (f) some hidden defects not disclosed by a compe- 
tent examination of public records, physical inspection of the premises, or survey 
(for example, liens, dower, curtesy, community property, and homestead 
rights) . 

With regard to the insurability of titles to minerals, the Alberta Benchers’ 
Committee noted that all the midwestern and eastern companies refuse to insure 
mines and minerals, where these have been severed from the surface. The 
majority of these companies indicate that they feel the risk is too substantial 
in undertaking such an operation. They appear to regard mines and minerals 
in the same fashion as a life insurance company considers an applicant for 
life insurance, who is suffering from a heart condition. Several title companies 
gave as their definition of an oil well “a hole in the ground, completely 
surrounded by lawsuits.” Finally, again to quote Mr. Johnstone, he says with 
regard to risk coverage that “the risks assumed by title insurers compared to 
most other kinds of insurers are very slight, and title cornpanies except most 
risks disclosed by the title examination.** 

The conclusions that may be drawn from these various quoted statements 
are left to the reader, but one basic distinction between the land titles system 
guarantee and title insurance is, apart from the continuing guarantee of the 
former, that under The Land Titles Act the chances of an owner losing his 
property are confined to fraud to which he is party. Otherwise the title is not 
disturbed and the person deprived of an interest in land is compensated out 
of the assurance fund. The principle of granting and registering an indefeasible 
title is seriously restricted, in those states of the United States where a Torrens 
system is in operation, by the fourteenth amendment to the Constitution of 
the United States. This amendment provides that no person shall be deprived 
of property without “due process of law.” However, the writer fails to see why, 
if there was sufficient interest evidenced by the legislators involved, this situa- 
tion could not be improved as has been done in both the English and Ontario 
statutes. On the other hand, under a title insurance system, payment is made by 
compensation in the nature of indemnity for losses incurred by the owner or 
mortgagee. If the defect is such that it results in loss of the title, and if this 
defect be not excepted, the owner is only indemnified for his loss. 

There are at least two companies licensed to write this form of insurance in 
Ontario. They are the Title Insurance Company of Minnesota and the Lawyers 
Title Insurance Company of Virginia. The latter Company has formed The 
Ontario Title Insurance Agency Ltd. The notice to the legal profession signed 
by W. Earl Smith, Secretary of the Law Society of Upper Canada, and pub- 
lished in the Ontario Weekly Notes, rather clearly indicates the reaction of 


46In Texas the Board of Insurance Commissioners does not permit marketability to 
be insured but does allow the insurance of “good and indefeasible title.” Until recently 
marketability was not insurable in Chicago. 

47Johnstone, “Title Insurance,” supra, pp. 494-5. 
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the Ontario bar to the introduction of the business of title insurance in Ontario. 
That notice states: 





Early in 1956 it came to the attention of the Society that the Lawyers Title Insurance 
Company, Richmond, Virginia, had applied to the Department of Finance, Ottawa, for 
certain changes in the regulations under the Foreign Insurance Companies Act to facili- 
tate an application which it was making for a licence to enage in title insurance. 
Representations were made on behalf of the Society in opposition to such a licence and 
to the use of the name of this Company, but it became apparent that the departmental 
authorities concerned saw no reason for refusing the application; in fact it appeared 
on examination that title insurance has for many years been authorized by the laws of 
Canada and Ontario. A Committee of the Benchers was appointed to explore the 
matter. After some investigation the Committee made representations to the Attorney- 
General and the Superintendent of Insurance of the Province of Ontario, as the 
result of which certain amendments to the Ontario Insurance Act were introduced in 
the Legislature and have now become law. In addition the following change in the 
Regulations authorized by the amended Statute has now been made: 

A licence issued to an insurer to undertake title insurance in Ontario shall be subject 
to the limitation and conditions that no policy of title insurance shall be issued unless 
the insurer has first obtained a concurrent certificate of title to the property to be 
insured from a solicitor then entitled to practise in the Province of Ontario and who is 
not at that time in the employ of the insurer. 

The effect of these changes is that no policy of title insurance may now be issued 
unless the insurer has first obtained a concurrent certificate of title of the property to 
be insured from a solicitor then entitled to practise in the Province of Ontario, and who 
is not at that time in the employ of the insurer, either directly or indirectly. These 
changes also separate the classes of insurance licensed under the Act, so that guarantee 
insurance no longer includes title insurance, as formerly. The business of title insurance 
must hereafter be separately licensed. The Committee has reported that it is of the 
opinion that these changes in the law will prevent the rise of abuses in the nature of 
unauthorized practice of law, about which members of the profession have expressed 
apprehension.*8 


In conclusion, the writer regrets that these important aspects of the law of 
real property which have to do with security of title and the salient features of 
each of the major systems have of necessity been discussed on these few pages in 
very brief fashion. Should the reader be interested in obtaining more detailed 
information, particularly with respect to The Land Titles Act or The Certifica- 
tion of Titles Act, 1958, which come under the writer’s administration, he will 
be pleased to answer any inquiries they may wish to make. 


CHANGES IN THE ADMINISTRATION OF JUSTICE IN 
SASKATCHEWAN 


B. L. Straver* 






The administration of justice has recently become a widely discussed subject, 
particularly in the light of the presidential address made at the last meeting 
of the Canadian Bar Association,’ and the December meeting in Ottawa of 
its Dominion and provincial representatives. Recent developments in Saskatche- 
wan may therefore be of interest to those beyond the provincial boundaries. On 


48[1957] O.W.N., pt. 32, pp. v-vi. 

*B.A., LL.B. (Sask.), B.C.L. (Oxon.), Department of the Attorney-General, Province 
of Saskatchewan. 

1An address by Arthur Kelly, Q.C., LL.D., published in (1958) 1 Canadian Bar 
Journal 25. 
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January 2, 1959, various statutory amendments were proclaimed which effected 
several significant changes, particularly in the district court system.” The 
changes in the structure of the latter courts were the first basic alterations since 
1907. 

A “Committee to Study and Review the Judicial System of Saskatchewan” 
under the chairmanship of Mr. Justice Culliton of the Court of Appeal was 
established by Order-in-Council in September of 1956. In its report of October, 
1957, the Committee included numerous recommendations and a great deal of 
valuable information. Since 1937 the province had been divided into twenty-one 
judicial districts, with a district court in each of these. These districts were 
served by eighteen district court judges, and the jurisdiction of each court was 
limited to its own district. The Committee discovered that in the five-year 
period, 1952-6, one urban district court had held as many as 275 civil trials, 
while one court in a sparsely populated district had held as few as 3 trials. Four 
districts had experienced 15 or fewer civil trials, and ten had held 40 trials or 
fewer. On the other hand, four courts had heard more than 50 per cent of all 
civil trials disposed of in district courts throughout the province. 

The 1958 legislation abolished the long-established judicial districts and 
created one District Court for Saskatchewan with 21 judicial centres. To 
equalize the work-load of judges, seven circuits of approximately equal judicial 
business have been established. Two or more judges are assigned to each circuit. 

To add flexibility to the judicial system, territorial limits on jurisdiction have 
been eliminated in both the district and the surrogate courts. Before 1958, 
in the absence of agreement, actions could only be commenced in the district 
court of the district where the cause of action arose, or where the defendant 
lived or carried on business. Now actions may be commenced (either in the 
Court of Queen’s Bench or in the District Court) at any judicial centre, 
though the defendant may have the action removed to the judicial centre 
nearest to where he resides or carries on business or where the cause of action 
arose. Similarly, grants of probate may now be made in the Surrogate Court 
at any judicial centre. 

The Rules of Court have also been amended in the interest of simplifying 
procedure. Solicitors may now file any documents by mail rather than retaining 
agents for the purpose. The hearing of applications or trials may be adjourned 
by arrangement with the local clerk or local registrar, without the appearance 
of counsel. 

The Culliton Committee report observed that “. . . the judicial process 
must be efficient and that the efficiency of the judicial system has to be con- 
sidered in the light of the service which the legal profession should render to 
the people of the Province and the service which the people may rightfully 
expect. . . .” It is hoped that the new changes will assist in the realization 
of these ideals. Some persons have criticized the changes on the grounds that 
they violate another principle enunciated by the Committee—that “experience 
has borne out the validity of the concept that the administration of justice 
should be kept near the local level.” Excessive flexibility, they argue, will 
centralize all legal work in a few urban centres and remove both the courts 
and the profession from the reach of most citizens. Only time will prove 
whether these fears are justified. 


2An Act to amend The Queen’s Bench Act, S.S. 1958, c. 70; An Act to amend The 
District Courts Act (No. 1), S.S. 1958, c. 71; An Act to amend The District Courts 
eo 2), S.S. 1958, c. 72; An Act to amend The Surrogate Courts Act, S.S. 1958, 
e. 73. 
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THE CANADIAN ESTATE TAX ACT 
F. E. La Brie* 


In 1958 the Canadian parliament enacted new death duty legislation in the 
form of the Estate Tax Act which came into force on January 1, 1959 (Statutes 
of Canada 1958, chapter 29). This new Acct, as its title implies, is in the form 
of an estate tax on the full value of the mass of the deceased’s estate. It replaces 
the former Succession Duty Act which placed a progressive tax on the succes- 
sions to each beneficiary arising on the death of a deceased person. The Succes- 
sion Duty Act was Canada’s first entry into the field of death duties. It was 
introduced in 1941 during the war; and the tax agreements entered into 
between the Dominion of Canada and eight of the ten provinces have since 
provided that the Dominion shall have the exclusive right to tax by means 
of death duties in those provinces. The Dominion Succession Duty Act of 
1941 was never a large revenue producer. Thus, in 1954 succession duty was 
imposed on estates aggregating $371,985,000 in value and yielded a revenue 
of $39,100,000. In that same year, we may note for comparison, the personal 
income tax yielded $1,187,700,000 while the corporation income tax yielded 
$1,191,200,000 and the total revenue yield from income tax (including income 
tax on non-residents) was $2,432,600,000. The total yield from indirect taxes 
was $1,531,800,000 and the total revenue from all sources was $4,396,300,000. 
Indeed, it has on occasion been suggested that the main purpose of a Dominion 
succession duty on accumulated wealth was to provide an effective check on 
income tax evasion and to facilitate a discovery of persons and situations 
concerned with unlawful income tax evasion or its lawful avoidance by means 
of unjustified loopholes. 

Seldom has any piece of legislation been preceded with more thought and 
deliberation or by more opportunity for public discussion and _ research. 
Interested observers have known for some time that the Dominion was planning 
new legislation for death duties and, more recently, have known that the new 
legislation was to take the form of an estate tax. A bill, named Bill 248, was 
introduced in the House of Commons and given first reading on January 29, 
1958. In this form it was made available to interested groups, professions and 
organizations, who were invited to submit briefs and make representations 
to the Department of Finance. Considerable advantage was taken of this 
opportunity during the first half of the year and on July 10, 1958, a new 
bill, Bill C-37, was introduced and, after extensive review before the House 
of Commons, the banking and commerce committee of the Senate, and the 
Senate, it was finally enacted as the Estate Tax Act on September 6, 1958, and 
was later proclaimed to come into force as of January Ist, 1959. 

The new Act presents a number of fundamental and interesting departures 
from the earlier Dominion Succession Duty Act. The most striking of these 
departures is the aforementioned adoption of the plan of levying a single 
graduated tax on the full value of each estate in preferance to a graduated tax 
on the amount transmitted to each beneficiary—a “‘succession”— based on the 
size of the estate, the size of the succession, and the relationship between the 
deceased and the beneficiary. Obviously, the new system affords greater 
simplicity. This is true both from the standpoint of the estate administrator 
computing the tax and of the Department of National Revenue administering 
the Act. While it has been objected that an estate tax raises the apparent 


*Professor, Faculty of Law, University of Toronto. 
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incongruity of taxing identical gifts at different rates, depending on the size 
of the estate of the donor, the new Act simply recognizes the incontrovertible 
fact that any form of death duty, regardless of how the charging sections are 
phrased, is essentially an imposition on the deceased. The net amount of any 
gift, from no matter what estate, usually represents what the deceased intended 
the legatee to have. It can always be regulated by the deceased by the terms 
of his will increasing the gift or directing that estate duty be paid from other 
gifts. Also, by phrasing the new Act as a tax on the accumulated property of 
the deceased imposed upon the event of his death, the Dominion government 
has facilitated its proper correlation with Dominion gift tax and Dominion 
income tax, the former being, essentially, a tax on property when it is disposed 
of before death and the latter being, essentially, a tax on property when it 
is earned or produced. Thus, in the present Act, provision is made for avoiding 
the double taxation of property transfers with both gift tax and estate duty, 
the former being creditable against estate duty in respect of the same gifts and, 
with certain forms of gifts, refundable if it is in excess of the estate tax leviable 
upon them. 

Another noteworthy departure relates to an extension of tax jurisdiction. 
The former Act taxed the succession to a deceased person’s real property situ- 
ated in Canada and his personal property situated anywhere in the world, where 
he died domiciled in a province of Canada; and, where he was domiciled out- 
side of Canada, the duty extended only to his property situated in Canada. 
The present Act also adopts the criterion of domicile in imposing a general 
estate tax. But the tax is made to extend not only to the personal property 
but to both the real and personal property of Canadian domiciled decedents 
(Part I, section 2(1)). In the case of persons dying domiciled outside of 
Canada, the tax is imposed as before on the aggregate value of all taxable 
property situated in Canada (Part II, section 34(1)). The tax rate for non- 
domiciled decedents is not graduated according to the size of the total estate 
or of the property in Canada, but is imposed at a flat rate of 15 per cent. 
It will have been noted that the departure towards taxing outside realty 
represents an extension of jurisdiction beyond what was known before. The 
present Canadian succession duty conventions and treaties provide no safe- 
guard against double taxation from this obvious inroad into the field of tax 
jurisdiction traditionally reserved to the state of the real property situs. The 
Minister of Finance has stated that new conventions will likely be negotiated. It 
will also be noted that the flat 15 per cent rate here imposed on non-domiciled 
decedents corresponds to the general rate of income tax imposed on income 
payments made from Canada to non-resident persons and confirmed by our 
income tax treaties. It would seem that 15 per cent is being accepted by Canada 
as the permissible rate of tax upon an exercise of secondary tax jurisdiction. 

A change of great technical importance occurs in the main charging section 
which imposes the tax on “property passing on death,” in contrast with the 
former tax upon or in respect of each “succession” (Part I, sections 19(1) 
and 11). This concept of “property passing on death” has been taken over 
from the language of the English Finance Act, 1894. Included in the aggregate 
net value of the property passing on death of a person are the values of other 
items of property, notably, property of which the deceased was prior to his 
death competent to dispose; property disposed of as a donatio mortis causa; 
gifts inter vivos made within three years of the deceased’s death; gifts of 
property where the deceased reserved the benefit of actual and bona fide 
possession and enjoyment of the property to a point of time within three years 
of his death; property that was settled by the deceased in his lifetime with a 
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reservation of power to restore it to himself or reclaim it; property held jointly 
in which a beneficial interest arises on death; property sold on death, after 
death, or less than three years before death, for less than its value; annuities 
and other interests purchased or provided by the deceased in which a beneficial 
interest arises in any way on his death; pensions and death benefits arising 
on or after death; property transferred in consideration of marriage; estates 
arising in dower or by the curtesy. Again, much of the legislation embodying 
these extensions is taken from the English Finance Act. In this respect it does 
not provide any departure from the former Succession Duty Act which deemed 
successions to include certain property described in exactly similar terms. How- 
ever, the inclusion of estate duty clauses in the Dominion Succession Duty Act 
created a confusion in the interpretation of that Act that was more than once 
the object of judicial comment, and such confusion has now happily been 
removed. 

An interesting departure from the past arises in connection with life in- 
surance. Under the earlier Act the approach was to tax life insurance if the 
premium had been contributed by the deceased, thereby representing a benefit 
derived through a diminution in the deceased’s ultimate estate. Under the new 
Act, consistently with the approach to taxing property owned or acquired by the 
deceased, life insurance proceeds are taxed if the policies are owned directly 
or indirectly by the deceased or are held in such a way as to give the deceased 
rights tantamount to rights of ownership. Thus, policies owned by a corporation 
controlled by the deceased and payable to a spouse or child of the deceased 
are included in the deceased’s estate; so too are policies held by trustees under 
trusts whose terms can be altered by the deceased. Where life insurance 
proceeds are payable to a corporation controlled by the deceased, thereby 
representing allegedly a loss of its profits due to the death of the deceased as an 
active businessman, the proceeds are taxed only to the extent that they exceed 
the income, less losses, of the corporation from business carried on by it for the 
five complete fiscal periods preceding the deceased’s death. 

In the estate tax, as in the income tax, Canadian law refuses to regard the 
family as a business unit. Thus, one-half of property held jointly by the 
deceased and any other person, including his wife, will be taxed on the de- 
ceased’s death. This provision has been said to recognize that one-half of 
property held jointly by husband and wife will not pass on his death. Yet 
that one-half may still be taxed with gift tax if the wife were given it. Property 
is considered to belong to the person in whose name it is held unless, under 
the law of express, resulting, or constructive trusts, it can be proved that 
property in truth belongs to a survivor. A disregard of the husband-wife 
partnership notion is to be found in the exemptions. Aside from the ordinary 
exemptions for charitable giving, property going to the Crown, war pensions, 
and so on, one of the main exemptions is a $60,000 exemption on a deceased 
husband’s estate leaving a wife surviving. But a deceased wife’s estate with 
a husband surviving is entitled only to a $40,000 exemption. Where a husband 
dies, the exemption is increased by $10,000 for each child survivor under 
twenty-one years of age or else dependent on parental support because of 
infirmity. But where a wife dies no added deduction is permitted for minor or 
dependent children unless the surviving husband is infirm, whereupon the 
wife’s estate may claim a full $60,000 exemption and $10,000 additional 
exemption for each minor or dependent child. It is also noteworthy, in 
connection with these personal exemptions, that they do not depend upon the 
property being inherited by the survivor. They refer to the gender of the 
deceased and to the existence and health of survivors as a method of establishing 
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an appropriate reduction in the size of the taxable estate. They apply notwith- 
standing that the entire estate may be left to strangers who are not dependent. 
In other words, they would seem to relate to the status of the deceased. This 
being so, it is strange that the amount of the exemption should depend in any 
degree on the health and marital category of the survivor. Why, having 
regard only to status, should the estates of wives be taxed more heavily? It 
should also be noted in regard to exemptions, that in no event is taxation 
imposed on estates of $50,000 or less and that no payment of tax computed 
at less than $25 in amount is required of any estate. 

Interesting features concern the matter of valuation of the estate. The 
general rule is, as under the earlier Act, that value shall be the fair market 
value of property computed as of the date of death of the deceased without 
any regard to any increase or decrease in the value of the property after that 
death. But where the deceased leaves an income right, annuity, term of years, 
life estate, or interest in expectancy, special rules are introduced whereby fair 
market value is computed according to mortality and interest tables as pre- 
scribed by regulations under the Act. There is here a different standard for the 
valuation of these special classes of property, whose value is not governed by 
an actual or projected market for them. In the case of listed securities or 
securities on which prices are regularly quoted, value is taken to be the closing 
price or quotation from the date of death, except in the case of shares of 
companies and associations controlled by the deceased either alone or with 
his relatives. In valuing the shares of controlled corporations where control is 
divided between a deceased and members of his family not dealing at arm’s 
length, shares of the deceased are to be valued as if they carried with them 
control of the corporation. Property taken by way of gift from the deceased 
before his death, if chargeable with estate duty, is valued as of the date of 
death unless it has been disposed of by the donee. In that event it is valued as 
of the date of that disposition. 

An interesting prohibition is contained in the direction that in determining 
the value of any property no allowance or deduction shall be made for or on 
account of income tax. Where an established market exists for an inherited 
asset the theoretical question arises whether the income tax on any income 
derivable from that asset has altered the value of that asset on the market. If 
it has, and if this potential income tax can be shown to have depressed the 
market, the market price will probably nevertheless prevail as the basis of 
valuation. If the asset receives preferential income tax treatment (for example, 
the shares in tax-paying Canadian corporations, whose dividends are favoured) 
the higher resulting market price will probably govern valuation. But in the 
case of annuities and interests in expectancy and so on, as mentioned earlier, 
whose value must be determined according to mathematical formulas of pre- 
vailing interest rates and probabilities of survival, the income tax prohibition 
is fully operative. Only if income tax, being general, can be said not to affect 
in any way the market value of marketable assets is there no added discrimina- 
tion arising from this prohibition. 

No alternative valuation date, such as exists under some death tax statutes, 
has been included in the Dominion Act, thereby contributing to its simplicity 
and ease of administration; though perhaps not always to the interest of 
fairness where rapid value fluctuations in estate assets take place upon or 
immediately after death. Where there has been a taxable lifetime disposition 
of shares, stock dividends arising on those shares between the date of their 
disposition and the date of the disponor’s death are included in their value. 

A final and commendable feature of the new Act is its logical and consistent 
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plan of organization—a feature no doubt due in part to the influence of 
the orderly thinking of accountants on our tax laws. Part I of the Act deals 
with estate tax on domicile decedents. Part II deals with estate tax on persons 
domiciled outside of Canada. Within Part I, division A sets forth the charging 
sections as imposing tax on the “aggregate taxable value” of “property passing 
on death.” Division B is devoted to the computation of “aggregate net value” 
of the property passing on death, and sets forth what property is to be included, 
what property is to be excluded, and what deductions may be made for debts, 
incumbrances, funeral, and other expenses in computing that value. Division C 
is devoted to the computation of “aggregate taxable value” which has been 
noted as the quantum on which estate tax is computed under division A. 
“Aggregate taxable value” is the “aggregate net value” of the estate minus the 
exemptions for marital status and children surviving, for gifts to charity or 
made more than three years before death, or for exempt pensions and so on. 
Division D deals with the computation of tax through the application of the tax 
rates as to the “aggregate taxable value.” From the tax thus computed there 
may be deducted certain amounts for provincial taxes, for gift taxes already 
paid, for foreign taxes on the same property, and for other like adjustments. 
The remainder of Part I is devoted to the more administrative particulars of 
returns, assessment, payment, and appeals. Division F contains special rules 
applicable in determining the value of the estate property, some of which have 
already been mentioned for their novelty or unusual content. Part III of the Act 
is devoted entirely to general administration, collections enforcement proce- 
dures, statutory offences, and similar matters of procedure and regulation. Part 
IV contains the final interpretation section and details regarding the statute’s 
coming into force. 
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BRITISH COLUMBIA’S REVISED STATUTE OF FRAUDS AND NEW 
SURVIVORSHIP AND PRESUMPTION OF DEATH ACT 
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Gitsert D. KENNEDY* 


THE studies made in England and New Zealand of the legislation commonly 
known as The Statute of Frauds were the basic materials used by the British 
Columbia section, Canadian Bar Association, Civil Justice sub-section, for 
its three-year study and recommendations. Following these recommendations, 
the legislature of British Columbia enacted in 1958 a new Statute of Frauds 
(c. 18). Principally, the old provisions requiring writing for transactions con- 
cerning land, guarantees, assignments or surrenders of trust property, and 
representations as to character are preserved, and the statute is put in present- 
day drafting language. The old requirements of writing have disappeared for 
acts not to be performed within the space of one year, an agreement made in 
consideration of marriage, executors’ or administrators’ promises to answer 
personally for damages, and for sales of goods of the value of $40 and over. 

But added to it is a requirement of writing for indemnities. The importance 
of the old difference between guarantees and indemnities has disappeared: 
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5. (1) No guarantee or indemnity shall be enforceable by action unless evidenced in 
writing, signed by the party to be charged or by his agent, but any considera- 
tion given for the guarantee or indemnity need not appear in the writing. 


*M.A., LL.B. (Toronto), S.J.D. (Harvard); Deputy Attorney-General for British 
Columbia. 


Vol. XIII, no. 1, 1959 
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(2) This section does not apply to a guarantee or indemnity arising by operation of 
law. 


The exceptions to the requirements of writing are maintained in the cases 
of leases of land for a term of three years or less and of trusts arising or resulting 
by implication or construction of law. 

The legislation is now contained in five short sections plus title and repeal 
sections. Section 5 has already been reproduced. Sections 2, 3, 4 and 6 read: 


2.(1) No agreement concerning an interest in land shall be enforceable by action unless 
evidenced in writing, signed by the party to be charged or by his agent. 
(2) No creation, assignment, or surrender of an interest in land shall be enforceable 
by action unless evidenced in writing, signed by the party creating, assigning, or 
surrendering the same or by his agent. 


(3) This section does not apply to any lease of an interest in land for a term of 
three years or less. 
3. No assignment or surrender of a beneficial interest in any property held in trust shall 
be enforceable by action unless evidenced in writing, signed by the party assigning or 
surrendering same. 


4. Sections 2 and 3 do not apply to trusts arising or resulting by implication or 
construction of law. 


6. No action shall be brought whereby to charge any person upon or by reason of any 
representations or assurance made or given concerning or relating to the character, 
conduct, credit, ability, trade, or dealings of any other person, to the intent or purpose 
that such other person may obtain credit, money or goods thereupon, unless such repre- 
sentations or assurance be made in writing, signed by the party to be charged therewith. 


The commorientes or survivorship legislation drafted by The Conference of 
Commissioners on the Uniformity of Legislation in 1939 has been quite properly 
treated by the Conference members as one of its most successful model acts. Not 
merely have nine of the ten provinces adopted the model but it reflected very 
careful work in filling a serious gap in legislation. It is true that amendments 
have been recommended from time to time and more are being considered 
at the present time in order to remove all possible omissions. The model act 
deals, however, with only one aspect of death—the order in which two or 
more persons have died. 

Many provinces find it necessary to deal with property or otherwise authorize 
action on the assumption that a person is dead where the death either is not 
proved in the usual way or is presumed by long absence or other facts indicating 
death. The problem is separate from the survivorship problem dealt with in 
the uniform survivorship legislation, where the happening of deaths is accepted 
and there is only a question of their order. The presumption situation has been 
dealt with in many provinces by separate applications under different statutes 
or rules, each covering specific problems. The person who would be personal 
representative had a death been proved obtains leave to swear to the death of 
the missing person; a “widow” applies under the marriage legislation for a 
licence to remarry on the assumption that her missing husband is dead. There 
are special provisions in the uniform life insurance act for payment in cases 
where the person whose life is insured is missing. And there are other areas 
where no legislation exists—where a life tenant, a joint tenant or a tenant 
in common disappears and the person who would be entitled upon the tenant’s 
death seeks his interest. There were multiple proceedings to be taken for some 
situations; it was questionable what proceedings could be taken in others. 

To overcome these difficulties, and as an experiment, British Columbia 
enacted in 1958 a “Survivorship and Presumption of Death Act” (c. 57). The 
first part of the Act enacts in more up-to-date language and with one or two 
small structural changes the uniform survivorship legislation as has been 
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recommended from time to time. Sections 4, 5, and 6 are new and are based 
on recommendations of the British Columbia Section of the Canadian Bar 
Association. The sections read: 


4. (1) Upon application and if satisfied that: — 

(a) A person has been absent and not heard of or from by the petitioner, or to the 

knowledge of the petitioner by any other person, since a day named; and 

(b) The petitioner has no reason to believe that the person is living; and 

(c) Reasonable grounds exist for supposing that the person is dead,— 
the Court may make an order declaring that the person shall be presumed to be dead 
for all purposes, or for such purposes only as are specified in the order. 

(2) The order shall state the date on which the person is presumed to have died or 
a date after which the person is presumed not to be living. [New.] 
5. An order declaring that a person shall be presumed dead for all purposes or for the 
purposes specified in the order is receivable as proof of death in all matters requiring 
such evidence. [New.] 
6. Subject to the provisions of this Act, the practice and procedure on all applications 
shall be governed by the Rules of Court. [New.] 


The legislation is designed to replace the many former proceedings and to 
provide a remedy where none may previously have existed. Application may be 
made, if desired, for individual items only, for a group, or for all purposes. 
The legislation is designed to replace existing marriage and insurance legisla- 
tion. The latter was amended to make reference to the new Act and delete 
the old procedure under the Insurance Act. The amendments, insofar as they 
relate to life insurance, do not come into force until June 1, 1959, in order to 
allow the Superintendents of Insurance at their meeting last autumn to 
consider the change and, if thought desirable, to recommend comparable 
provisions for the uniform life insurance legislation. 

Much of the procedure including notice and representation orders has 
been left to be worked out in the light of experience by the courts. 











sar 
the 


ead 
or 


the 
‘ing 


ons 

to 
SES. 
sla- 
ete 


hey 


to 
ble 


has 


REVIEWS OF BOOKS 


Roman Foundations of Modern Law. By H. F. Jotowicz. London: Oxford 
University Press [Toronto: Oxford University Press]. 1957. Pp. xx, 217. 
$5.25. 


Tus work is the merest beginning of a project which, had the author lived, 
would have covered the whole field of Roman law and would have given us 
the fruits of a lifetime of study in that field. Had it been completed it would 
have been the greatest work in the English language on the relationship of 
Roman and modern law. In its present tragically limited form it is not likely to 
attain any great standing, but it is nevertheless of great interest, partly because 
of the example it sets and partly because of the particular areas covered in 
these first 200 pages. The three sections are the sources of law, the law of 
persons, and family law. Of these the first two are of general interest. Under 
“sources” Professor Jolowicz treated construction of statutes, custom, territorial 
and temporal limits to the application of legal rules, public and private law, 
equity, divisions of the law, and the effect of procedure on substantive rights. 
All of these, with the exception of “divisions of law,” are of obvious general 
interest to common lawyers and civilians alike. The second chapter, on the law 
of persons, despite the amount of substantive law on status, is rich in suggestive 
material on legal personality. 

More than anything else Professor Jolowicz had written, the present volume 
demonstrates his abiding purpose and interest in the study of Roman law. 
What is the value in Roman law studies? Is it the discovery of the greatest 
legal system the world has ever known? Is it that it provides a basis for com- 
parative study of modern common law and civil law systems? Or is it the 
starting point of a study of historical development, ending in the modern civil 
systems and such corners of the common law as have collected Roman law 
notions? For Jolowicz it was certainly not the first of these, and he was ever 
critical of and impatient with—almost unreasonably so—the approach which, 
for another reason, has for a long time been described as “historical.” He 
considered that “the modern teaching of Roman law from a purely historical 
point of view has militated against the understanding of Continental systems” 
(p. iii). This “purely historical point of view” was one which was unsatisfied 
with Justinian’s Corpus Iuris Civilis as an adequate picture of the “great” 
system—the system of classical law—and which therefore sought by historical 
and philological methods to reconstruct that system. 

Although Fritz Schulz in his Roman Legal Science (pp. 265-6) also criti- 
cized the overemphasis on these historical studies to the exclusion of a study of 
the post-Justinian history, it is largely his teaching (which culminated in his 
great work Classical Roman Law) which Jolowicz was attacking. Schulz spoke 
of Justinian’s compilers as “government officials” and “bureaucrats.” Jolowicz 
wrote of them as “scholars” (p. 78). Although not too much should be made 
of this, it points to a fundamental difference of interests. For Jolowicz the 
Corpus Iuris was the point of departure, looking forward. For Schulz it was 
a necessary point of departure, but he looked backward. Schulz was the purist; 
Jolowicz the historian—or perhaps utilitarian. Both enquiries are, of course, and 
for individual reasons, justified, and it is a pity that this has not always been 
recognized. As a further indication of his concern with utility, Jolowicz hoped 
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that English lawyers will “refer to ‘civil law’ generally in comparison with 
English law, . . . and, where found convenient, borrow principles from it” (p. 
iii). Schulz, on the other hand, felt that “the unique character of classical law 
renders such comparison unprofitable” (Classical Roman Law, p. 6). 

Historical, in this sense, though Jolowicz’s work is, it cannot be regarded 
as a history of Roman law from Justinian to the present day, even on the few 
topics covered. No one rule or institution is traced through into any modern 
system. There is here a disconcerting lack of consistent treatment and of 
direction. Many sections deal fully (yet not as fully as available textbooks) 
with a particular institution, without making any reference to its subsequent 
history. It is almost as if at times the author forgot his general purpose, or 
perhaps relied on the reader to draw his own conclusions, And it may be asked, 
What exactly was the author’s general purpose? It is insufficient to answer, 
“To explain the Roman system in so far as it has become the basis of modern 
law” (p. iii). For what is meant by “the Roman system”? Is it the system of 
Justinian? To understand Justinian’s system would require an extensive use 
of the historical and philological methods Jolowicz criticized, for the Corpus 
Iuris is not to be taken on its face value, as representing the law then in force. 
It seems that Jolowicz was interested, not in the true picture at any one time, 
but in the sources of modern law, in so far as they are to be found in Roman 
legal literature. Nor was he interested as a legal historian in following the 
thread connecting the two. He gives us flashes of history; so too, the present 
life of the Roman rule is given by flashes from one or two systems without 
any attempt at completeness, As the author wrote: “Obviously a book of this 
sort cannot have any pretensions to completeness and in fact what I say is 
largely dependent upon what happens to have interested me” (p. iv). 

It is, however, this very lack of completeness—this lack of scientific exact- 
ness—that makes the book likely to be read by a much wider public than 
pure civilians. There is a wealth of observation and comparison bound to be 
of interest to any common lawyer, and one has the comfortable feeling that 
one is not reading a Roman law textbook. The book is charmingly written, and 
because of this charm and of the personal nature of the contents, we hope that 
none will attempt to do as Professor Lawson suggests (p. iv), to take up the 


story where Jolowicz left off. Let their work be their own; they cannot add 
to this. 


Faculty of Law A. B. Weston 
University of Toronto 


Copyright and Performing Rights. By W. J. Leaper. London: Stevens & Sons 
Ltd. [Toronto: The Carswell Co. Ltd.]. 1957. Pp. x, 231. 25s. 

The Copyright Act. By D. H. Mervyn Davies. London: Sweet & Maxwell 
Ltd. [Toronto: The Carswell Co. Ltd.]. 1957. Pp. xii, 135. $4.00. 


Tue law has sought consistently to recognize personal and property rights of 
the individual. However, definitions of personal rights and property rights 
have not been static. The scope of such rights has been enlarged as new con- 
cepts have developed toward institutions and individual relationships, In the 
intricate field of copyright, the scope of protection in respect of subject-matter 


has enlarged as new means to reproduce thoughts and sounds have been 
invented. 
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In England, artistic works in the form of engravings were first protected by 
the Engraving Act of 1734 on the appearance of the designs of Hogarth. 
Copyright was made available to sculptors by the Sculpture Copyright Act of 
1814. Literary works (which included musical and dramatic compositions) were 
protected under the Literary Copyright Act of 1842. The Copyright Act of 
1911 sought to bring the network of rights into a single statute. In addition, 
the 1911 Act created a right in favour of the manufacturer of a record, 
perforated rolls and other contrivances, generally called the mechanical right. 
Statutory recognition was also given to the right to perform a work in public 
as part of the copyright. The performing right has become one of the most 
valual '« economic facets of copyright as entertainment has grown to take such 
a larg. part of our leisure time and as music has become the most important 
single element in entertainment. Individual composers have sought to com- 
mercialize their performing rights through a performing right society capable 
of negotiating payments by music users. The Copyright Act of 1956 was 
enacted in the United Kingdom and came into force June 1, 1957, following 
a study and report into the complex structure that had grown up under the 
1911 Act. The new Act prompted two books on the subject of copyright, both 
of which explain how the law has been extended to give protection to new 
rights in sound recordings, broadcasts and films. 

Copyright and Performing Rights by W. J. Leaper was published by Stevens 
& Sons, London. In his preface, Mr. Leaper modestly describes his book as a 
“handbook intended to serve as a practical guide on the complicated subjects 
of copyright and performing rights.” Examined in the light of the purpose 
defined by the author, the work is a useful addition to the law of copyright. 
Because of the interrelation of complex principles and the difficulties in tracing 
the origin of a right, copyright law is perhaps easier to state than to apply. 
Mr. Leaper, in a succinct statement of relevant principles and examination of 
the effect of leading cases, has simplified a very difficult subject. He has made 
available to the lawyer as well as the layman, unfortunate enough to become 
immersed in the labyrinth of rights, a quick reference to the law. The sub- 
stantial change in the law under the 1956 Act in respect of literary, dramatic 
and musical works is found in the part of the book that deals with a “qualified 
person.” The author explains that copyright exists in an unpublished literary, 
dramatic or musical work if the author is a “qualified person.” In respect of 
published works of such a nature copyright subsists if first publication of the 
work took place in the United Kingdom (or in such country to which the Act 
extends) or if the author of the work was a qualified person at the time when 
the work was first published. It is explained that a “qualified person,” if an 
individual, means a person who is a British subject or is a person domiciled or 
resident in the United Kingdom or in another country to which the Act 
extends. As to corporations, a company incorporated in the United Kingdom 
or country to which the Act extends is a qualified person. 

In the chapter on artistic works, the author gives us an explanation of the 
relationship between such works and industrial designs. In this attempt, the 
lucidity of the simple statement found elsewhere in the book is dimmed. Per- 
haps the author may be excused as the section sought to be explained is far from 
a masterpiece of clarity. The legislative broom seems to have raised more dust 
than it swept away. The problems of such interrelationship in Canada were 
recently argued but not solved in Kilvington Bros. Ltd. v. Goldberg (1956), 28 
C.P.R. 13, 16 Fox Pat. C, 164. 

In separate chapters on sound recordings, cinematograph films, and tele- 
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vision and sound broadcasts, the author explains the new rights created by the 
new statute. “Sound recordings” relate to the sounds in a record that are 
capable of being reproduced. The maker of the sound recording is entitled to 
the copyright in the recording. Copyright in a cinematograph film is afforded 
to a maker of the film if he is a qualified person. Copyright now subsists in 
the United Kingdom in television and sound broadcasts. Copyright subsists in 
the broadcast itself. The United Kingdom statute therefore gives the broad- 
caster a right which would enable him to enjoin the reproduction of the 
broadcast by direct line (rediffusion) as was done in the case of Canadian 
Admiral Corporation Ltd. v. Rediffusion Inc. (1954), 20 C.P.R. 75, [1954] 
Ex. C.R. 382, 14 Fox Pat. C. 114. 

The chapter of the book dealing with the functions and jurisdiction of the 
Performing Rights Tribunal is of special interest to Canadians. Here the author 
points out that the Tribunal is to act as an intermediary in the determination 
of rates to be charged by a performing rights society of music users. Canada 
has had such a tribunal since 1936, following the Parker Commission Report of 
1935. In this country, the Copyright Appeal Board has fixed rates at a yearly 
sitting since its inception. The United Kingdom counterpart will sit only when 
the parties to a negotiation are unable to reach an agreement. It may be called 
to deal with a “licensing scheme” referred to it or on an application of a 
person requiring a licence. It would appear that it will deal with all problems 
applicable to the licence and not merely rates. 

The other publication following the enactment of the new Copyright Act in 
the United Kingdom is The Copyright Act 1956 by D. H. Mervyn Davies. This 
work deals with the subject of the new Act in a manner quite different from 
that followed by the book previously reviewed. An introduction containing 
a general explanation of the changes in the new Act is accompanied by an 
annotation of the Act with cross-references section-to-section. Leading cases 
are also found among the annotations. This book is primarily designed to be 
used by the lawyer dealing with the United Kingdom Act on a day-to-day 
basis. The Canadian specialist in the copyright field may also find the book 
of help in dealing with practical problems under the new Act. However, as a 
result of the technical treatment of the subject, the book will not have an 
appeal to the lawyer who has only limited occasion to delve into copyright. 

The two books are particularly timely from the Canadian standpoint. A 
Royal Commission headed by Chief Justice Ilsley has concluded its hearings 
relating to Canadian copyright, and a full report on copyright in Canada 
has been tabled in Parliament. Copyright being international in its operation, 
the two books under review will be of help in appreciating what legislation 
may follow in this country. Both of these books should find their place on the 
shelves of the Canadian copyright lawyer. 


Gorpon F. HENDERSON 
Ottawa 


The Rule against Perpetuities. By J. H. C. Morris and W. Barton Leacu. 
London: Stevens & Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1956. Pp. 
xlvii, 336. $10.00. 


Tis most readable and eminently successful book is a “first” in several ways. 
It is the only English-law textbook devoted entirely to the rule against perpetui- 
ties. As such, it is “essential reading” for all Commonwealth practitioners and 
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students who wish to become familiar with the rule. It is the first standard 
textbook to result from the co-operation of an English and a United States 
scholar. Finally, it is the first work which has ever made the study of any 
branch of real property law a real joy. In respect of both these latter qualities 
it could well serve as a model and inspiration for others. Though a result of 
Anglo-American co-operation the book is essentially one of English law and 
is not primarily intended for the United States practitioner. United States 
scholars will refer to it, but not as a statement or examination of United 
States law. The cases are almost exclusively from the Commonwealth, and, 
though the legislative experience of some of the states is referred to, the 
authors expect the United States references and authorities to be obtained from 
Gray on Perpetuities, The American Law of Property, and similar works. 

What part then did Professor Leach play in the production of the book? 
Very little actual new writing is his. Dr. Morris has apparently taken the 
section on the rule, written by Leach, out of The American Law of Property 
and rewritten it for the English scene. To this he added a similar quantity 
of material of his own. Thus, although Professor Leach’s contribution is sub- 
stantial, the book has become primarily Dr. Morris’s and has the benefit, not 
often found in joint works, of reading as if written by one person. To those 
who know Dr. Morris, his humour, which can only be described as mischievous, 
is apparent throughout the book. It is not the back-slapping humour of 
Hanbury’s Modern Equity. It is far more delicate and sophisticated, and is 
found as much in the footnotes and index as in the text. It may seem difficult 
to make a joke in an index, but under “M” is found “Magdalen College, 
injustice to,” and the page reference reveals merely the name of a footnoted 
case in which apparently a bequest to Dr. Morris’s college was held invalid 
as a perpetuity. 

A novel and admirable feature of the book is the clear division between 
exposition and criticism. Throughout the work each section is followed by a 
critique in which the author’s views and recommendations for change are put 
forward. In fact, though important as an analysis of the operation of the rule, 
the book assumes more the character of a reasoned programme for reform. 
Some of the criticisms of actual decisions appear to this reviewer to do less 
than justice to the courts or the law which were responsible for them. There 
are frequent references, largely originating in Leach’s writings, to the absurd- 
ity of a court arriving at a different decision upon a mere difference of words 
where there was not necessarily a difference of intention. This is to ignore the 
very real problem implicit in property law which faces a judge every time he 
is called upon to state the effect of an instrument, and especially a will. There 
are different institutions open to a testator to choose, and the court must 
decide what was chosen by looking to the words used, in the sense in which 
the testator used them, and not by looking merely to the intention which the 
testator might have had outside of those words. This is the problem raised by 
cases of determinable fees, as against fees simple defeasible; and by the 
question, in another field, of whether a testator has attempted to restrict 
alienation of a fee simple or has given only a life interest plus a power to 
encroach. The operation of most of our restrictive property rules is directed 
at the institution and not at the intention, and the proper thing to do, in 
order to achieve a more desirable operation of the rule against perpetuities, is 
to change not the institutions but the manner of operation of the rule. We may 
not wish to agree with the full implications of Blackstone’s statement in Perrin 
v. Blake “The law of real property in this country is now formed into a fine 
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artificial system, full of unseen connections and nice dependencies, and he 
that breaks one link of the chain endangers the dissolution of the whole.” But 
like so many of the wise words of the past, these are too readily and maliciously 
abused. We have seen many instances of enthusiastic reformers striking down 
more than they knew in the course of an ad hoc improvisation. 

It is an interesting observation that most of those persons who study the rule 
become wedded to it. Morris and Leach would have no part of a proposal to 
abandon it. By and large, they consider, the rule works well and achieves a 
desirable social result, that of preventing the tying up of property for an 
unduly long period. So intimately have they been living with the rule that 
they feel the “life in being and 21 years” to be just about the right public 
policy requirement. What they have done in their book is to refine and polish 
the mechanism of the rule so that it should achieve its purpose the more 
certainly, but by the same paths. To this reviewer it seems more than desirable 
that the rule should be abandoned. The same kind of public policy can be 
achieved by the simple legislative rule that no interest is valid if it is designed 
to come to an end beyond a stipulated time from the date at which the 
instrument comes into effect. 

A. B. WEsTON 
Faculty of Law 
University of Toronto 


The Law of AWOL. By Avrrep Avins. New York: Oceana Publications, Inc. 
1957. Pp. 288. $4.95. 


ABSENCE without leave, and its related offences such as desertion, disobedience 
of orders, leaving post as a sentinel, and so on, with which this book is con- 
cerned, have always been major problems in the British and Commonwealth 
forces; and Judge Advocate General Griffin in “Justice in the Army” (1947), 
10 Modern Law Review 292, wrote that most British court martial cases are 
cases of absence without leave or desertion. With this in mind, Canadian 
lawyers should welcome this scholarly first book on absence without leave. 

Part 1 of the book is devoted to the history of the offence and its relation to 
other offences. Thus, the author attempts to bring some order out of the host 
of conflicting decisions on where lies the shadowy line between absence without 
leave and failure to obey an order to report. Part u, “The Prosecution’s Case,” 
deals with the elements which the prosecution will have to prove in an 
orderly, logical fashion, as the following chapter headings show: who can be 
AWOL; initiation of absence; duration of absence; termination of absence; 
leave; the problem of communication (of orders, leave, etc.) ; place of duty; 
fault; attempted aAwoL; and aggravation. Part m, entitled “The Defense’s 
Case,” is the largest part of the book. It deals with impossibility, including 
both physical and relative impossibility, acts of other, disability, prisoners of 
war, the duty to mitigate, and failure to perform a duty because it was impos- 
sible. Likewise, it deals with both mistake of fact by accused and mistake of 
fact by authority, including change of circumstances, and useless orders. Under 
the title of illegality, the book discusses orders contrary to the constitution, 
statutes, common law, regulations, superior orders and customs, as well as un- 
lawful motives. Ambiguity of duty, conflict of orders, trivial offences (under 
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the title of de minimus), condonation and ratification, other defences, and 
mitigation are also covered. 

In reading this book, the Canadian lawyer must bear in mind the differences 
in legal terminology between the United States and Canada, small as they 
may be. Thus the terms “awoLism” or “awotee” while uncommon in 
Canada, are quite familiar in the United States armed forces. On the other 
hand, there is no discussion of mens rea; for not only is a guilty mind not an 
element of this offence, but the term itself is almost unknown to United States 
law. 

The wealth and breadth of chosen authorities (there are over a thousand 
citations) reflect the author’s position as a member of the Faculty of Law of 
Rutgers University. In addition to United States material, he has cited prece- 
dent from England, Scotland, Ireland, Australia, Canada, India, Newfound- 
land, Palestine, South Africa, The Straits Settlements, and the Phillippines. It is 
of course not surprising that only 10 per cent of the material is from the Com- 
monwealth; not only is the book primarily written for a United States audience, 
but also there are no reports of cases from military tribunals in the dominions 
to work with, and the new English Court Martial Appeals Court has handed 
down barely a half-dozen decisions. By way of contrast, opinions of the judge 
advocates general of the United States Army and Navy have been published 
since 1862, and there are 147 volumes of army and air force reports prior to 
1951 reporting cases in the boards of review (an appellate military court), 
16 volumes of navy reports prior to 1951, 23 volumes of consolidated reports 
after 1951, and 8 volumes of reports of the United States Court of Military 
Appeals. When compared with the few century-and-a-half-old textbooks 
available as precedent in the British Commonwealth, it becomes clear that 
Canadian military law is not clear. Because this book renders more certain 
what before was uncertain, it should be in the hands of every officer con- 
cerned with military justice. 

The author, following a practice common among United States law school 
teachers, comments extensively on the cases. Recognizing that much of the 
material cannot be readily found by his audience, the author sets forth 
important cases, or cases in disputed areas, in full or in part, as in a casebook. 
In addition, the author’s awareness of the fact that non-lawyer officers are 
also part of his audience leads him occasionally to over-explain obvious legal 
points. Statements occasioned by this compromise between a book for laymen 
and a lawyer’s tool sometimes creates an awkward style. 

James R. LuNNEy 
Assistant U.S. Attorney 
Southern District of New York 


Without My Wig. By G. D. Roserts. Foreword by A. P. Hersert. London: 
Macmillan & Co. Limited [Toronto: The Macmillan Co. of Canada 
Limited]. 1957. Pp. xi, 286. $5.00. 


Tue title “Without My Wig” suggests what this book is about, namely, the 
reminiscings of an English barrister apart from his experiences in the law 
courts of England. Written in a nostalgic vein, the author speaks of his early 
years, largely concerned with rugger and other sports, in highlighting his more 
successful and enjoyable sporting endeavours. Interspersed with humour and 
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a philosophy of thankfulness for the good things of life, the book traces the 
author’s life and adventure through school, legal training in London, army ser- 
vice in World War I, and a shot at politics (albeit unsuccessfully). The 
author’s achievements in sports forbid our reference to this biography as that 
of a “typical” English barrister. To the Canadian reader, too much emphasis 
perhaps is placed on the athletic prowess of the author. This criticism is met 
by the author himself in the final chapter where he discloses an injunction 
(apparently) against reference being made in this his first literary effort 
to “personal triumphs and disasters in the forensic field.” 

The highlight of the book—and no doubt of the author’s life—relates to the 
Nuremberg trials. As a member of the British prosecuting team, the author is 
eminently well qualified to describe the background of preparation, the framing 
of the agreement and charter establishing the international military tribunal, 
and the organization of the trial. At the same time, the reader is taken into 
the courtroom to witness some of the dramatic unfolding of horrors depicted 
at concentration camps and other scenes of atrocities. Not all the courtroom 
victories were on the side of the allies. Although responsible for much of the 
success of the effective prosecution of the defendants, Mr. Justice Jackson 
failed miserably in his cross-examination of Goering. One question left un- 
answered by the trial is, “where does the responsibility lie for the Katyn 
massacre of 11,000 Polish officers?” Count 3 of the Indictment included, at 
the insistence of the U.S.S.R. delegation, the accusation that the Germans 
committed the mass murder in September, 1941. At the trial, counsel for the 
defence introduced evidence to show that the Russians had shot the Polish 
officers in the spring of 1940. No answer to this is to be found in the tribunal’s 
judgment; the subject of the Katyn massacre is ignored. 

The author summarily rejects the familiar criticisms of the Nuremberg 
trials—though perhaps not too convincingly. The first, that the trial by victors 
over vanquished was a farce. The answer, if not the victors, who else? The 
second, that the defendants were tried for crimes unknown to international 
law. The reply, international law is not static; like the common law it can be 
enlarged and broadened, and in any event the wholesale slaughters of Jews 
and Nazi opponents were crimes by any standard of civilization and Christianity. 
The third, that the Russians were just as bad as the Germans. The retort, 
even if A and B are both guilty of crimes although it be impossible to try A, 
if you can catch B, try him. The fourth, soldiers—Jodl and Keital—were acting 
under orders. The justification—these persons were not, in fact, convicted for 
acts done in the heat of action but for cold, calculated, ruthless deeds. 

The foreword (by A. P. Herbert) discloses the author to be shy and modest. 
Both characteristics are reflected in the author’s decision not to describe “his 
personal triumphs and disasters in the forensic field.” The final chapter hints 
of future writings. If such do materialize, the final chapters of the present 
autobiography point to worthwhile reading for the future. 

A paper delivered by the author in 1958 to a venerable “Sette” is added 
as an appendix to the book. This paper is a priceless dissertation on the Old 
Bailey—tracing its origin and the gradual improvement of its physical condi- 
tion until the time of the writing of the paper. Those who are interested in 
the history of English criminal justice should find this account an authentic 
historical analysis of one of England’s oldest legal landmarks. 


R. H. McKercuHer 
Ottawa 
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The Metropolitan Transportation Problem. By WitrreD Owen. Washington, 
D.C.: The Brookings Institution [Toronto: Burns & MacEachern]. 1956. 
Pp. x, 301. 

The British New Towns Policy. By LLoyp Ropwin. Cambridge: Harvard Uni- 
versity Press [Toronto: Burns & MacEachern]. 1956. Pp. xiii, 252. 

The Public Control of Land. By J. F. Garner. London: Sweet & Maxwell Ltd. 
[Toronto: The Carswell Co. Ltd.]. 1956. Pp. xxiii, 204. $6.75. 


Tus review (if what follows may be so described) brings together three 
recently published books of varying content, but with one common feature, 
that they are relatively short books of interest to a busy lawyer who is looking 
for further insight into and understanding of the growing field of town planning 
law. In the space of a short review the books will be little more than described, 
but it is hoped that this short introduction may at least prove useful as a more 
detailed bibliography than is available in a reference library. 

Of short books about planning that the busy lawyer may find time to read, 
probably Thomas Sharp’s Town Planning published by Penguins in 1940, and 
now out of print, is the best. But still in print and quite charming is Ebenezer 
Howard’s Garden Cities of Tomorrow (1898, 1902 editions, reprinted by 
Faber and Faber in 1946). Howard, who was by profession a court steno- 
grapher, foresaw the problems of the metropolitan areas, and devised his con- 
cept of the satellite garden city as a solution. His little book (1946 edition, 
168 pages) is today something of a classic, but one thing Howard did not fore- 
see: the incredible popularity of the new invention of the horseless carriage. 
The modern motor car, particularly in North America, where at least one 
car to a family seems essential, has created problems for city planners that 
even those working today have failed to solve, so no criticism can be directed 
at Howard. It is this acute problem that occupies Wilfred Owen in his new 
study, The Metropolitan Transportation Problem. He should be read along 
with Howard to get the modern perspective. Two easy conclusions emerge 
from reading Owen: that the magnitude of the transportation problem is 
overwhelming and that planning a “city” is probably impossible. One can 
hardly deny the first conclusion, but before conceding the second more reflec- 
tion on the shape of the future city will be necessary than Owen could give it 
in so short and specialized a book. Certainly no one can sensibly speak of urban 
planning without first imagining a picture of the city he wants to plan. This is 
not to say that the planner should form an impossibly unreal ideal, but he must 
start with as clear a picture of his goal as his modern planning knowledge and 
talent enable him to foresee. Owen presents some aspects of this problem in the 
section on “The Outlook for Urbanization” (pp. 20-6) and on “Alternative 
Transportation Solutions” (pp. 26-30). For those familiar with modern city 
growth, the experience of Los Angeles is of prime interest. The transport pro- 
gramme there includes plans for 613 miles of grade separated highways in the 
metropolitan area, 290 in the city itself. Owen observes that “the dilemma of 
Los Angeles is that traffic continues to outstrip the rapid pace set by the road 
builders” (p. 109). Someone once remarked that Los Angeles is five suburbs 
in search of a city. Here is one picture of the city of the future that is, to 
say the least, a bit depressing. Whether it is an inevitable picture is another 

uestion. 

7 While The Metropolitan Transportation Problem presents the problems, 
Professor Lloyd Rodwin presents a compact picture of one nation’s optimistic 
attempts to solve them, by an adaptation of Ebenezer Howard’s garden city 
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concept. The Labour Government introduced the New Towns Act, 1946 (9 & 
10 Geo. VI, c. 68) and Howard’s notion became national policy nearly half a 
century after he first presented it. Professor Rodwin very sensibly starts off his 
account of the execution of the policy with a critical analysis of Howard’s 
thesis, following this with as detailed a discussion of the execution as his 183 
pages (plus 39 pages of “footnotes” reproduced at the end) would permit. The 
book is divided into four parts: 1, “New Towns: Promise and Realty”; n, 
“The Garden City Idea: A Historical Appraisal”; m, “New Towns and Town 
Development: Problems of Execution”; and rv, “A Perspective on New Towns: 
Implications and Prospects.” There are many illustrations, consisting of maps, 
diagrams, and photographs. The analysis is penetrating, and unsympathetic 
at times, but the reader will do well, before adopting the author’s personal 
conclusions, to remember that the policy and its execution had not seen the 
end of its tenth year before the author expressed his views. Certainly some 
aspects of the new towns policy reflect failure, for if it was intended to limit the 
size of London, this has not been achieved. But as Professor Rodwin himself 
admits, the policy of the new towns has through experience been reviewed and 
restated. Competing ideas are now more likely to be explored. In a young 
country like Canada, where new towns are surprisingly familiar, for example, 
Kitimat in British Columbia and Elliott Lake in Ontario to name only two; 
where one province has passed a “new towns” Act (Alberta; see 12 University 
of Toronto Law Journal at p. 98), and where metropolitan problems are as 
acute as any, this account of one nation’s rather pioneering experience will 
provide not only some insight into Howard’s concept, but also into the very 
real and challenging difficulties Howard’s concept presents when it is worked 
out by a state in the second half of the twentieth century. Municipal lawyers 
in metropolitan areas particularly can hardly fail to benefit from the study of 
these books. 

The third book, The Public Control of Land, is also a brief account of a 
large subject, but it has the advantage, for a North American reader, of present- 
ing in short compass a remarkably accurate and complete picture of what has 
been called “the diminishing fee”, the onslaught of legislative powers against 
the common law security of an ownership that is subject only to the law of 
nuisance and restrictive covenants. Mr. Garner does not write as an academic, 
although his desire to present a wide variety of statutes in some perspective 
is a goal worthy of a good academic, but he writes as a town clerk in a relatively 
small town, where he has had extensive first-hand experience with the opera- 
tion of the statutes he writes about. The fact that he has broken his account 
into divisions by functions, not statutes, is an indication of his basic approach. 
Thus he starts with town and country planning, followed by building controls, 
housing, highways, the sea and rivers, and public health, all being matters 
substantially under the control of local governments. A second part deals with 
controls by central government and ad hoc agencies. The third part deals with 
procedures and principles of general application, and covers compulsory acqui- 
sition and general notions of administrative law. Just as town planning and 
therefore town planning law is snowballing into importance in Canada, so 
is the whole area of municipal government and law generally. For lawyers in 
municipal law who will be participating in the inevitable changes that must 
come about in the next few years when our decadent municipal statutes must 
be overhauled, The Public Control of Land will be a useful guide to the 
experience of another jurisdiction. “Comparative law” is these days a rather 
overworked expression; but if comparative legislation properly comes within 
the expression, certainly local government and town planning are two fields 
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where comparative law studies could prove of real value. A glance at the 

annual volumes of statutes in the provinces of Canada will quickly show the 

number of trial and error decisions being made each year, and there is some 

reason to expect, or at least to hope, for a comprehensive review before the 

ad hoc decisions result in chaos. In achieving that comprehensive review, The 

Public Control of Land, despite its “foreign” orientation, could play a helpful 
art. 

. J. B. Mrtner 

Faculty of Law 

University of Toronto 


A History of English Criminal Law and Its Administration from 1750. Vol. 1. 
The Movement for Reform 1750-1833. 1948. Pp. xxiv, 607, 124 (Appen- 
dices), 53 (Bibliography), 66 (cases, statutes, and index). Vol. II. The 
Clash between Private Initiative and Public Interest in the Enforcement of 
the Law. 1956. Pp. xvii, 427, 105 (Appendices), 84 (Bibliography), 128 
(cases, statutes, and index). Vol. III. Cross-Currents in the Movement for 
the Reform of the Police. 1956. Pp. xvii, 474, 100 (Appendices) , 60 (Biblio- 
graphy), 54 (cases, statutes, and index). By Leon Rapzinowicz. London: 
Stevens & Sons, Ltd.; New York: The Macmillan Company [Galt: Brett- 
Macmillan Ltd.]. $15 each volume. 


In 1938 Professor Radzinowicz came to England as a representative of the 
Polish ministry of justice in order to study the English penal system. World War 
II intervened and what was originally intended as a temporary stay became 
permanent. Likewise, what presumably was intended to be a more or less 
specialized study developed into a truly monumental and permanent contribu- 
tion to the criminal jurisprudence of his adopted country. For in 1941, only 
three years after his arrival, Professor Radzinowicz began the task of collecting 
source material for an exhaustive history of English criminal law and its 
administration from 1750 to the present time. Three volumes of that history 
have now been produced. The size of the volumes, their all-encompassing 
nature, and the wealth of material discovered from literally thousands of 
sources, bear eloquent testimony to the almost awesome industry of the author. 
Yet, in spite of the magnitude and detail of the enterprise the presentation is 
vivid, always interesting, and extremely readable. 

In 1943, in an article entitled “Some Sources of Modern English Criminal 
Legislation” (8 Cambridge Law Journal 180) Professor Radzinowicz previewed 
the scope and methodology of the history which was then in the course of 
preparation. First of all he found obvious justification for such a history in 
the simple fact that “so far there has been published no full exposition of the 
development . . . of criminal justice in England” in spite of a veritable cornu- 
copia of readily available information on the subject. This information was to 
be found in innumerable state papers, collected and published under the name 
of “blue books,” and in the volumes of the parliamentary debates. There was 
also a gold mine of information contained in contemporary pamphlets and in 
newspaper articles and private correspondence of the period. In the “blue 
books” particularly were to be found the reports of a great number and variety 
of “commissions of inquiry,” masses of “accounts and papers,” as well as 
departmental “annual reports” published by the different governmental agen- 
cies concerned with the administration of criminal justice. Remarkably, 
however, this rich lode had never been previously mined. Indeed its surface 
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had hardly been scratched, not even by Stephen in his three-volume History 
of English Criminal Law or by Professor Kenny in his famous Outlines of 
Criminal Law. It was therefore the purpose of Professor Radzinowicz to exploit 
this vast reservoir of material which had been almost completely ignored and 
arrive at a better understanding of the history of English criminal law by 
considering all the conditioning factors, political, social, and economic, as 
well as purely legal, which have contributed to its development. The “new” 
material collected by Professor Radzinowicz comprises 1,250 commission 
reports, 3,000 accounts and papers, 800 annual reports, and 5,000 items from 
the parliamentary debates in addition to the speeches and writings of such 
men as Henry and John Fielding, Romilly, Beccaria, Burke, Wilberforce, 
Blackstone, Dr. Johnson, and a host of others. 

To marshall this huge array of information Professor Radzinowicz had 
two alternatives. He could either single out important individual aspects and 
trace each one separately throughout the entire period of the history or he 
could examine all such aspects as they arose and developed within various 
stages of that period. He chose the latter course and starting with the year 
1750 selected three stages, the first covering the years 1750-1830; the second, 
1830-95; and the third from 1895 to the present. In 1943, when he wrote his 
article in the Cambridge Law Journal, Professor Radzinowicz envisaged one 
volume for each stage, that is, three in all. This timetable has not been followed. 
All three volumes published to date relate to the first stage and the reader is 
still in the approximate vicinity of 1830. The new schedule evidently contem- 
plates four more volumes, or a total of seven, in order to reach the present 
day (see 33 New York University Law Review 640). As the three volumes 
already published average over 600 pages in length, excluding appendices, 
bibliographies, and indexes, the exhaustive and close treatment accorded the 
subject is readily apparent. A projection of these figures indicates that 4,000 
pages, or more, will be necessary to complete the study of the entire period. 

Professor Radzinowicz does not give any specific reason for selecting 1750 
as the starting point for his herculean venture. However the date is well 
chosen; 1750 represented a period when punitive measures were diabolically 
sanguinary in their application. Capital offences were numerous and _ indis- 
criminately chosen (murder was treated the same as pulling up another man’s 
plant or picking his pocket) and the death penalty was hideously applied in a 
Roman circus atmosphere (gibbeting, disembowelling, burning at the stake 
being adjuncts to death by strangulation before roistering multitudes at Tyburn 
tree). But more significantly, in the long run, 1750 was also about the time that 
a clearly defined and articulate movement for reform first began to emerge 
and which took its cue from the protestations of such men as Henry Fielding 
and Cesare Beccaria. The date provided a logical beginning for the first volume 
of the present series, entitled The Movement for Reform, published in 1948, 
which was concerned with the Draconian severity of the law at that time, to 
the detriment of its enforcement, and of the mounting clamour for the ameliora- 
tion and humanizing of the law in order that it could be enforced. By 1833, 
which closes out the first volume, the picture is still bleak but the reform 
movement has achieved some gains, however limited, and the future appears 
hopeful. Volumes II and III cover the same period of time but from a different 
aspect, that is, the methods of law enforcement generally and the particular 
role of the police in achieving, and in failing to achieve, some semblance of 
law and order and of the movements, usually abortive, to reform a hopelessly 
inadequate and corrupt police system. In this aspect as well, the situation 
remains rather bleak at the conclusion of the period covered, 1828, but we 
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know that things will improve immeasurably the next year, which presumably 
will start off volume IV, when Sir Robert Peel finally gets around to passing 
the Metropolitan Police Act of 1829. 

Volume II, shortly titled The Enforcement of the Law, convincingly demon- 
strates that metropolitan London was a paradise for criminals during the period 
in question. The almost pathological fear of the ordinary citizen that a profes- 
sional preventive police force, organized along regular lines, would constitute 
a grave threat to his cherished liberties resulted in the police being relegated to 
the role of supernumeraries in a system of law enforcement which substituted 
self-help and self-interest for any effective law enforcement agency as such. 
Thus, reliance was still placed on the hue and cry and public safety was 
entrusted to watchmen or patrols privately employed and supported by indi- 
vidual initiative. The appeal to self-interest, a euphemism for human greed, 
was reflected in the offering of rewards for the apprehension of criminals, the 
glorification of the common informer, and pardons for accomplices who impli- 
cated their felonious cohorts. The “police” were simply uniformed competitors 
in this race for rewards. Their basic salary was merely a token and they were 
expected to make ends meet under a system of special rewards as an incentive 
to do a good job. What happened, of course, was that it was much more 
profitable not to do a good job and to receive substantial payments from 
criminals in return for forbearance. The result was deliberate connivance at 
crime, either to earn a legal reward for the apprehension of the entrapped 
offender or in order to keep a criminal in business and thereby ensure continued 
participation in the latter’s profits as the price for not apprehending him (the 
author gives instances of individual policemen leaving estates of £20,000 or 
more). In London, where the need for effective protection was most acute, 
there was no central organization or authority and the various police units, 
including the celebrated Bow Street Runners, operated as a law unto them- 
selves and, in general, were completely undisciplined. 

The times were ripe for reform but reform movements (dealt with in 
volume III) were sporadic and largely ineffectual. Indeed, reform movements 
enjoyed little popular support. Rather they were individually championed by 
stalwarts like Patrick Colquhoun, the enlightened magistrate, Henry and John 
Fielding, Bentham and others. Their voices rang out in the wilderness but 
more often than not they echoed against massive indifference or encountered 
sharp hostility. There was no groundswell in favour of creating an effective 
regular police force except as a reflection of temporary panic following such 
extraordinary alarums as the Gordon Riots in 1780 or the Ratcliffe (Wapping) 
murders in 1811. But even in those instances public clamour soon died down 
and characteristic laisser-faire indifference returned. Numerous parliamentary 
inquiries into the state of the existing police system always withered on the 
vine. However, one great private experiment, born of desperation, reached 
maturity. That was the establishment, in 1798, of the Marine Police, financed 
by the West India Company (to combat widespread pilfering in the Thames 
dock areas) but owing its existence to the energy and determination of 
Colquhoun. The Marine Police became the first regular organization of profes- 
sional police and enjoyed immediate and arresting success as an enforcement 
agency. In 1800 it was transferred to public control and thenceforth, as the 
Thames River Police, it represented a model for the future and foreshadowed 
the creation of the Metropolitan Police Force in 1829. 

This, in exceedingly brief compass, is the story as so far told by Professor 
Radzinowicz in his first three volumes. It is not a pretty story for its chief 
ingredients are cruelty, corruption, and almost wilful blindness, in equal por- 





128 Tue University or Toronto Law JouRNAL 


tions. After three volumes of such a diet the reader eagerly awaits the publica- 
tion of succeeding volumes and the promise of the implementation of some 
measure of common sense and enlightenment in English criminal justice. 


R. S. Mackay 
Faculty of Law 


University of Toronto 


Some Problems of Proof under the Anglo-American System of Litigation. By 
Epmunp Morris Morcan. New York: Columbia University Press. 1956. 
Pp. xii, 207. $3.75. 

Essays on the Law of Evidence. By ZEMAN Cowen and P. B. Carter. Oxford: 
The Clarendon Press. 1956. Pp. xvi, 278. 


Ir is not blind, uncritical praise to say that here are two books that should 
find a place on the library shelf of every lawyer who regards himself as a 
student of the law of evidence. Nor is it an exaggeration to say that two more 
significant books have not appeared in the field of evidence in many years. 
Apart from deserving praise, however, these books have little in common and 
it will be necessary to justify the praise on individual grounds. 

To those Canadian students of the law of evidence who have let their 
interests run beyond the established United States reputations, Wigmore and 
Thayer, to the perhaps less-well-known name of Professor Edmund Morgan, 
the appearance of Some Problems of Proof under the Anglo-American System 
of Litigation will lack novelty, but the book will be treasured as a brilliant, lucid 
statement of basic principle without the trappings of more tedious scholarship 
in the way of close analysis of cases which supported Professor Morgan’s earlier 
presentation of his argument in various legal periodicals, particularly, of course, 
in the Harvard Law Review. Moreover, while much of Morgan on Evidence 
can be found in the Harvard Law Review’s paperbound reprint of “Articles 
and Notes in the Law of Evidence,” this is the only permanent edition yet 
to appear. It is fitting that Professor Morgan should terminate his long career 
at Harvard with this thirteenth contribution to the James S. Carpentier Lecture 
series at the Columbia University School of Law. The Carpentier Lecturers 
have included Lord Bryce, John Chipman Gray (The Nature and Sources of 
Law), Sir Frederick Pollock, Sir William Holdsworth, and Mr. Justice Cardozo 
(The Paradoxes of Legal Science), and amongst these well-known names 
and works Professor Morgan stands as a peer. 

Three of the six lectures deal with the hearsay rule, and Professor Morgan’s 
analysis is well enough known to require no bush here, but his analysis of 
hearsay in the light of the adversary system is supplemented by the first three 
lectures, on the relation of pleading to preparation for trial, judicial notice, 
and the functions of judge and jury, in such a way as to give to this short 
treatment a coherence that makes the whole a most penetrating insight in the 
sense and purpose of evidence and the law of evidence. It hardly needs to be 
said at this stage in jurisprudential thought and history that legal analysis 
without reference to and understanding of the purposes to be achieved is 
barren and fruitless. While objection may be taken to the competence of lawyers, 
or at least “legal” scholars, to expound some of the “non-legal” aspects of 
current legal problems, this objection does not obtain in the field of evidence. 
Evidence is a lawyer’s invention, and a lawyer’s responsibility, he is as compe- 
tent, or should be as competent as anyone to assess its purpose, and this 
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assessment is brilliantly achieved by Professor Morgan in this delightful tour 
of the basic problems and principles. 

One word of warning: this compact treatment of a complex subject is for 
the men, not the boys. Beginning students will do well to postpone their reading 
until they have struggled through the details of case analysis. Then they may 
turn to this philosophical reflection with a greater appreciation of its worth 
and the lifetime of labour that was necessary to produce it. 

On a quite different level Professor Zelman Cowen of the University of 
Melbourne and Mr. P. B. Carter, Fellow of Wadham College, Oxford, have 
presented a series of nine independent studies on some aspects of the law of 
evidence. No attempt is made to present a coherent picture of the system of 
evidence, critically or otherwise. Instead, matters that have interested the 
authors have been inquired into, thoroughly and comprehensively, and their 
reflections have been clearly reported. 

The value of these studies rests on two distinctive features unusual in English 
legal writing. The authors have canvassed the judicial experience, where 
relevant, not only of United Kingdom courts, but also throughout the Common- 
wealth and in the United States. This breadth of inquiry has naturally forced 
the authors to examine a wide variety of competing solutions for the several 
problems they have chosen. Analysis of competing solutions inevitably directs 
one away from any positive law limitation, and virtually compels an examina- 
tion of the purposes the law of evidence is intended to serve. That these 
purposes are more than just the ascertainment of the true facts in a judicial 
inquiry is apparent from the study of illegally obtained evidence and its 
disposition in court (pp. 72-105). The authors are led to prefer a less dogmatic 
rule than that generally accepted in both English and Canadian courts, where 
the interests of securing all the evidence override the interests of the individual 
in protection from undesirable police persecution. On this point the experience 
of the United States (pp. 73-79) and Scotland (pp. 83-92) is most construc- 
tive. 

In their chapter on confessions and the doctrine of confirmation by subse- 
quent facts (pp. 41-71) the authors are again led, presumably because of their 
personal interests, into an aspect of the law of evidence where the purposes 
served are more than merely ascertaining the truth in a judicial inquiry. In fact, 
the whole of the law of confessions is unduly confused because of the failure of 
the courts to distinguish clearly the cases where they are concerned with the 
reliability of the evidence and the cases where they are concerned with fair 
play for the individual. And again, one of the most rewarding analyses is of 
the Scottish case of Chalmers v. H.M. Advocate ([1954] Scots Law Times 
177), a decision worth study by at least every defence counsel in Canada, if 
not by every prosecuting counsel and police chief as well. 

It would perhaps be unfair and unnecessary to single out particular chapters 
for special commendation, but the subject matter of some is of more limited 
interest to Canadian readers than others. In addition to those already men- 
tioned, the chapter on the admissibility of evidence of similar facts, one of the 
classical difficulties in the law of evidence, is worthy of careful study. While 
one may wonder whether the analysis of the term “propensity” is carried as far 
as it might be in this chapter, the analysis is nevertheless valuable and stimu- 
lating and a pleasant change from the traditional and barren English texts. 

The first chapter deals with statutory modification of the law of hearsay, 
and substantially the whole chapter is a study of the Evidence Act, 1938 
(U.K.), with comparative analysis of similar or related legislation in other 
jurisdictions. The 1938 English legislation is hardly a fundamental or useful 
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reform, and it has not been widely acclaimed in Canada. Canadian readers may 
therefore find this chapter of less interest than the others. It is disappointing 
that the authors did not turn their analytical skill to some more basic aspects 
of the hearsay rules. The omission is, however, very happily supplied by Pro- 
fessor Morgan’s heavy emphasis of the subject. 

The final chapter, which deals with some recent decisions on the quantum 
of proof, gives the authors an occasion to discuss at some length the degree of 
persuasion necessary in matrimonial cases. The canvas of the cases is thorough 
but I feel, with great respect, that the authors have not come to grips with 
their problem in quite the same realistic fashion that characterises their earlier 
essays. There are two quite separate questions involved in degree of proof 
problems: the degree of conviction the trier of fact must feel, and the communi- 
cation of this degree to the jury where there is a jury. To speak of a judge mis- 
directing himself is a bit unrealistic, but to suppose that judges very often suc- 
ceed in making the final quasi philosophical and linguistic distinctions clear to 
the jury is quite unrealistic. It may be unduly cynical to suggest that the cases 
do nothing more than serve as a legal ground for a successful appeal without 
getting at the merits of the trial process at all, but I feel that in the absence of 
more convincing analysis of the communication problem a discussion of the 
verbal formulae is not very helpful. One could settle the verbal formula nicely 
by enacting a statutory formula from which a trial judge would deviate at 
his peril, but the communication problem would still remain. As it now stands 
the less a judge says about the substance the less likely he is to be reversed. 

By way of completing the description of the contents, the topics considered 
in the other chapters may be listed briefly. There are some observations on the 
opinion rule (pp. 162-72). Chapter v1, “The Admissibility of Criminal Con- 
victions on Subsequent Civil Proceedings” (pp. 173-204) , permits the authors to 
examine at some length the notorious case of Hollington v. Hewthorn ([1943] 
K.B. 487) and the curiously incompatable, if not inconsistent case of General 
Medical Council v. Spackman ([{1943] A.C. 627). The analysis here measures 
up to the high standard the authors have set for themselves, both as to substance 
and international scope. Essays on unsworn statements by accused persons (pp. 
205-18) and three problems of compellability and privilege (pp. 219-41) make 
up the rest of the volume. 

It is meant as no detraction from the merits of this excellent volume that 
any self-respecting and reasonably profound scholar may find himself differing 
strongly from the authors on many of their judgments. This is hardly important. 
What is important is the fact that a stimulating discussion has been provided 
that will provoke the scholar into profound thought. This is a worthy objective 
successfully achieved. 

J. B. MrLner 
Faculty of Law 
University of Toronto 


Copinger and Skone James on the Law of Copyright. Ninth edition by F. E. 
Sxone James and E. P. Sxone James. London: Sweet & Maxwell Ltd. 
[Toronto: The Carswell Co. Ltd.] 1958. Pp. xxxvi, 917. $19.75. 


THERE usually is little to say about a new edition of an old established English 
text. This is not true of the ninth edition of Copinger and Skone James on 
copyright. In the ten years since the last edition a great deal has been going 
on in the field of copyright: the Brussels revision of the Berne Convention 
(1948), the Universal Copyright Convention (1952), the United Kingdom 
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Royal Commission Report (Gregory Report, 1952), and, as a result of these 
deliberations, the new 1956 United Kingdom Copyright Act. All this activity, 
and especially the new Act (the first major revision since the Copyright Act of 
1911, which it repeals) , mean that much of the new Copinger and Skone James 
has had to be rewritten. 

The changes in the new Act indicate the amount of rewriting that has been 
required. There are so many of these that there is space to mention only the 
most significant. First in importance are the new rights created: broadcasters, 
publishers, and film producers have been given copyright in their work as 
such—broadcasts, published editions of existing works, films—independent of 
the copyright in any material that may be embodied in such work. So far as the 
scope of copyright is concerned, the main change is in the field of performing 
rights where broadcasting (both sound and television) and rediffusion of 
copyright works have been made restricted acts. As to the ownership of copy- 
right, the Act introduces an important exception to the fundamental rule that 
the author of a work is the first owner of the copyright. It is now possible 
by prior agreement between an author and another person (say his publisher) 
for the other person to be the first owner of copyright in a work when it comes 
into existence. At present this result can be accomplished only by an equitable 
assignment which exposes the assignee to the risk of improperly granted licences 
or assignments. In the field of industrial design the line of demarcation between 
the Copyright Act and the Designs Act has been more clearly drawn. The new 
principle is that loss of copyright protection occurs only when, and in so far 
as, an artistic work is actually used as a design. Thus, reference to the intention 
of the artist is unnecessary and the possibility of double protection eliminated. 
Finally, of interest to librarians are the provisions enabling copies of works to 
be micro-filmed for certain purposes such as inter-library exchanges; of interest 
to scholars is the provision permitting publication of unpublished old manu- 
scripts kept on deposit in libraries without obtaining permission from copyrght 
proprietors. 

The new edition contains a thorough exposition of all these changes. More- 
over, in the absence of any jurisprudence upon the 1956 Act Mr. Skone James 
has not hesitated to offer his own interpretation of its ambiguities which, from 
such an experienced editor, is of great value, particularly to the Canadian 
legislators who soon, in preparing a new Canadian Act, will have to decide 
whether to follow the new United Kingdom Act or the recommendations of 
the Ilsley Report (which departs from the new Act both in fundamentals 
and in detail). The book is of course far more than a commentary on the 
1956 Act. It is the same comprehensive, loosely written text that former 
editions were, with all the familiar features. Much of the eighth edition dealing 
with the Act of 1911 has been retained, with the case law brought up to date. 
The 1911 Act, it should be remembered, still governs most existing copyright 
works and will continue to do so for a long time. Moreover, the older case 
law will be relevant on many fundamental questions: the changes in the 1956 
Act, extensive as they are, were introduced mainly to account for technical 
developments in the field of communications and do not affect fundamental 
concepts. The ninth edition also contains a new chapter treating the tax 
consequences of: copyright transactions. With all this, the new edition has 
become a very big (and expensive) book for a small subject. 


D. G. Kitcour 


Faculty of Law 
University of Toronto 
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Municipal Law. By Cuarzes S. Ruyne. Washington, D.C.: National Institute 
of Municipal Law Officers. 1957. Pp. xxi, 1125. $22.50. 


CANADIAN municipal law specialists whose library budget limits them to a single- 
volume treatise on American municipal law will welcome Mr. Rhyne’s “hand- 
book for their daily use” with merited enthusiasm. The author, well known by 
reputation amongst those Canadian lawyers whose early training and later 
experience has not produced an unjustified fear of any legal thing American, 
was recently, as President of the American Bar Association, a guest of the 
Canadian Bar Association at its annual meeting in Toronto in 1958. His 
qualification for writing a modern handbook on municipal law is beyond ques- 
tion. For more than twenty years he has served as General Counsel of the 
National Institute of Municipal Law Officers, as a kind of “municipal attorney’s 
attorney.” His book “has been written pursuant to the instructions and direc- 
tions of the Executive Committee” of NimLo, whose members daily advise 
cities on their legal problems and programme. NIMLOo claims to possess “one 
of the largest and most complete collections of municipal legal materials in 
existence,” including, in addition to the legislative and judicial materials one 
might expect, hundreds of opinions of practising municipal lawyers. Quite 
likely the desire to utilize this great storehouse of material within the limits 
of 1125 pages has been the source of the book’s chief weakness, as well as its 
many minor strengths. 

Municipal Law is well organized as a handbook. The fifteen pages devoted 
to its table of contents set out the thirty-two chapters in great detail with titles 
for an estimated 640 section headings. This is supplemented by 145 pages of 
index at the end. In addition to the more traditional topics, the two chapters 
on intergovernmental relations, chapter x1 “Federal-City Relations” (pp. 275- 
99) and chapter xn “City-State Relations” (pp. 300-9) will be of novel and 
valuable interest to Canadian lawyers. This same audience, only recently 
come of age in matters of municipal planning and zoning, will find chapter 
xxx “Zoning and Planning” (pp. 810-980) full of ideas. It is of some signifi- 
cance that part a, on “Zoning,” occupies 167 pages, and part B, on “Planning; 
Subdivision Control,” occupies less than four pages. Planning, which might be 
a very legitimate rational basis for all the bureaucracy and red tape of zoning, 
seems to have engendered less litigation, if not law. Two familiar indexing 
devices, however, are omitted altogether: there is no table of cases and no 
table of statutes. Each omission is understandable because of the ambition 
to limit the work to one volume. But the omission draws attention to another 
striking feature of the text and the extensive footnotes: although thousands of 
cases are cited, references to statutes are unbelievably infrequent. 

In fact, a Canadian reader might be forgiven if he drew the inference that 
municipal law, in the United States, is a common law subject. Mr. Rhyne, 
however, soon dispels this illusion, by the rather exasperating device of saying 
sometimes “most statutes provide,” or sometimes “the statutes vary widely from 
one jurisdiction to another” and sometimes “it has been held,” without giving 
any indication of the statutory context. Canadian and United States readers 
alike will find this handbook less than useful because of this unsuccessful 
attempt to state generally the vast particularity of American constitutional and 
statutory municipal law. On the other hand, Canadian readers, who are un- 
likely to be using the book in preparing a brief, will find it a mine of ideas, 
many of which can, with a little supplementary reading and thinking amongst 
our own statutes, digests, reports, and texts, be adapted and applied in the 
solution of local problems. For this assistance Canadian lawyers may find this 








ute 


vle- 
nd- 

by 
ater 
an, 
the 
His 
1es- 
the 
ey’s 
rec- 
vise 
one 


one 
rite 
nits 

its 


ted 
tles 
| of 
ters 
75— 
ind 
itly 
ter 
‘ifi- 
ng ; 


ng, 
ing 


ion 
her 
| of 


hat 
ne, 
ing 
om 
ing 
lers 
ful 
ind 
un- 
as, 
gst 
the 
his 





REVIEWS OF Books 133 


relatively inexpensive book worth the price. But ideas must be accepted for 
what they are: outside of university law schools they are rarely confused with 
“the law.” 

J. B. MILNER 
Faculty of Law 
University of Toronto 


Protection from Power under English Law. By Lorpv McDermott. London: 
Stevens & Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1957. Pp. viii, 196. 
$3.10. 


Tuis collection of Irish fairy tales is recommended for the age group from 6 
to 10. More mature readers will find it dull, its triteness of content being 
unrelieved by any felicities in the telling. 

Like similar folk literature the world over it is full of maskings and change- 
lings. Thus, “The Power of Wealth” turns out to be the same as the question 
of unequal access to the courts and a brother of legal aid, while “The Power 
of Status” assumes the strange disguise of liabilities between employer and 
employee. As in Ali Baba and in Rumpelstilskin, cabalistic words are a frequent 
resort—sometimes in the oft retold and never explained version of giving to 
acts of parliament a “literal” meaning, oftener in an elaborate and, I fear, 
rather dreary repetition of ritual as where“The Power of Monopoly” is a 
short-form recapitulation of statutory language about business combinations. 
There is the usual cast of characters—the good or judicial fairies, the bad or 
administrative and trade union fairies, and the medium grey somewhat dunder- 
headed and ineffectual but kindly parliamentary and downtrodden-subject 
fairies. The narrator is ideal, impressive in his robes and wig and convincing 
in his all-out acceptance of the myths he tells. 

Some may say the book is misnamed, but only grownups who should not be 
reading it anyway and who don’t even know that fairy tales are for the believing. 
But it is too bad it is told such a lacklustre way, although, to be sure, “some 
like them cold.” 

ALBERT S. ABEL 
Faculty of Law 
University of Toronto 
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